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TORQUE: Accusations fly in medical aid case

by David Gleason, 28 January 2014, 05:33
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A LEGAL struggle of titanic proportions was taunched on Monday in the North Gauteng High Court. The action, which has so far gone
largely unnoticed, involves leading senior counset Wim Trengove, David Unterhalter and Mike Hellens, giants of the Bar, appearing against
one another.

in this case, the argument is essentially between medical aid eviathan Discovery and the doyen of altorneys specialising in third party
work, Ronald Bobroff. Discovery is standing behind members Jennifer and Matthew Graham, who take issue with Bobroff {(and his son)
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concerming services rendered in prosecuting a claim against the Road Accident Fund {RAF) after a serious accident in which Malthew
Graham nearly lost his life.

The fund seltled the claim for R1,979,853 and the Bobroffs handed the Grahams 60% of that amount, R1,187,972.

This alerted Discovary, which suspecled that some of its menbess, the Grahams included, might have been "overreached" {in ihis case,
meaning outwitted or cheated).

The Grahams’ attorneys, Edward Nathan Sonnenbergs, taid a complaint on their behalf with the Law Society of the Northern Provinces
{represented by Trengove).

The Grahams say the Law Saciety has not done its job and has fajled to investigate the Bobroffs {represented by Hellens) as requested.

Essentially, the Grahams (represented by Unterhalter) want the high court 1o take over the functions of the law society to investigate the

Bobroffs and to institute appropriale action against ihem if warranted, or, failing that, to use its oversight powers to force the Bobroffs and
the law soclety "to comply with their duties".

| have locked at some of the papers (but not all, probably in excess of 3,000 pages) and [ am struck by the antagonism that reverberates
through them.

The Grahams (read Discavery) want the Bobroffs struck off the roll or at the very least suspended.

The Bobroffs claim Discovery hoodwinks its members by failing to make it clear to them when they Join that the medical care which it
finances without condifions is actually limited to genuine iflness.

The Medical Schemes Act {sedion 30(2)) requires that a detaited summary of the rutes must be provided to membars when they join.

t am involved personally in the sense that I've been a Discovery member since 1996, so, when | was told by an albatross that | was
covered for medical case only for ilinesses, my responses were incredulity and denial, But then | got hold of the Discovery Health Scheme’s
rules. Annexure C, dealing with exclusions and limitations, is especially significant.

Paragraph one lists matters that "will not be paid by the scheme”,

This extends to; "All costs of whatsoever nature incurred for treatment of sickness, conditions or injuries sustained by a member or a
dependant and for which any other party is llable.” -

Read as it's written, my interpretation is that Discovery could, if it wished, decline to meet my medicat expenses were I involved in a road
accldent because | can access cover through the Road Accident Fund.

Then, rathar confusingly, in paragraph 15.6.1 of the main body of rules, Discovery makas it plain that a member is "obliged to lake ali steps
which are necessary to timeously submit to the Road Accident Fund ... a claim for compensation for the costs of any healthcare services
performed", and In terms of 15.6.2 must tell Discovery it has done so.

Discovery is entitled to "recover payment of any benefit in respect of healthcaze services for which the RAF has underiaken to make
payment”. This invokes the principle of subrogation — that an insurer that has paid out on a Joss is entitied to the rights and remedies of the
insured against a third party. Put another way, you can't be paid twice for the same injury or toss. .

Does Discovery ever decline to cover the costs arising out of a motor accident? Never, say Jeff Kalz, Discovery's in-house ¢ounsel, and
Jonathan Bloomberg, Discovery Health's CEO.

But it certainly wants to recover money it has faid out to cover medical costs arising from a motor accident where the RAF has paid
compensation. Katz and Bloomberg say recoveries amount to about R25m a yaar — other sources say this could run to as much as
R100m annually.

Their action is significantly wrapped up in the charges levied by third party attorneys, sometimes disparagingly referred to as "ambulance
chasers”. In the case of the Grahams, the Bobroffs levied an all-in fee of 40%. But thal’s not permilted, say the Grahams. The maximum
allowed by the Contingency Fees Act (66 of 1997) is 25%.

We've baen here before.

In what became a famous case, De la Guerre v Ronald Bobsoff & Partners & Others, a ful bench of the high court in Pretoria ruled in
December that the Contingency Fees Act was exhaustive, that reliance on commeon law was unlawful, and that a contingency fee that does
not comply with the act is iwvalid. The South African Association of Personal Injury Lawyers challenged the constitutionality of the
Contingency Fees Act, but it lost that argument and the law saciely was given a bollocking for failing {c put in place rutes fo addrass the
risks of overcharging by its members.

I understand the validity of the Contingency Feas Actwill now go to the Constitutionat Court.
if all this looks open and shut, it isn’t. | am given authoritatively to understand that the exclusion of benefits for injury as opposead to ifiness

is in contravention of the prascribed minimum benefit far emergency care and other injuries. This & obtigatory under the Medical Schemes
Act.
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| am sure Discovery will be called on to explain its position.

Page 4 of 8

t am also given to understand that Discovery requires an hjured person, or members of his family if he or she is indisposed, to sign an
undertaking that includes an instruction to attorneys to repay to Discovery Health any costs it has paid in respect to the injuries.

Failure ta honour the obligations in the undertaking will resu’t in Discovery requiring reimbursement by the member.

Discovery {per the Grahams) says Bobroff is a cheat, Bobroff says that's the pot calling the kettle black -— Discovery and its brokers

deliberately avoid teling prospective members about the exclusians.

More, much mare, to foilow.
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UNDERTAKING TO DISCOVERY HEALTH
IN_RESPECT OF PAST HOSPITAL & MEDICAL EXPENSES

(To ba gompleled by Clalmant)

1, e WdErSIENed 1vevsinreseisncinieriniinesnnnneres Membership Numbor oo
do hereby sinie and agree ag follows !

2,

2

T am aware of Discovery Health's Rule 15 & Amnexure “C" Bxclusion 1.1 porfaining to
payment of medjcal and hospital costs (“cosis”) arising from any Incldent giving riso to a
claim foy which any othor party may he linble. :

I confirm that [ have appointed e finn of sOreYs v a v i
to Institute and finalize & claim on my behalf, Should mny other firm of aftorneys
subseqiontly be instrucied by mo, T undertake to notify Discovery Henlth and / ot their
yepresentntives within 14 days oFhaving changed nttomoya,

I horeby irovooably instruct iy attorneys (and agree to instruct any other altomeys that I

© may appolnt in funire), fo repay lo Discovery Health any costs that Discovery Health may

hve pald i regard to injurivs sustained by myself / my dependant in an accldent that
QOONTTE OTL 41 svvmisreserssrennsesnsernnerss MG which hvo been recovered, subject to any
npportionment that may be applicd in torms of the Apportionment of Damages Aot,

1 have been informed that shoutd I not undertaks to refmburse Discovery Health or if' ]
fail to honowr my obligatons in terms of this Undertaking for past hospital and mediesl
expenses paid on my behulf for injurics sustained by mn in the fucident, any pagmonis
made by Discovery Health will be revorsed and wilf bo for my account,  Furthormore,
Discovery Health will disavow Hability for paymient of any fatwro costs relating to the
fncident,

I condirm that no legal foes or disbursements will be dedueted from tho amount in rgspesi
of the vosts piynblato Uisecvéry Henlih,

I further conflim having instructed my atfomeys lo repay the amount due a3 set out
gbove, immediately upon receipt thereof from the parly able, whether payment is mads
by way of Intorim, stoggered or final payment

It the event that payment of the aforesald amownt is mude dircetly lo mysolf by the liablo

purty, 1 hereby persorally irrovocably inderinke to vepay Discovary Healih immediatoly

with the full amount reecived in tgrms of paragiaph 3 above.

| furthet confinm having instructed my aomeys ta submit all invoices to the liable pasty
It respect of costs paid by Discavery Health and to repott on the progress of my ¢lajm on
a quarterly basis or in response lo o query by Discovery Health or iis duly authonsad
representalivo,

&ad

o opeadmg
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9, Should my ellim for any reason not be successful; 1 conkirm having ingtructed iy .
attorneys to advise Discovery Hoatih or its duly anthorised representative immediatoly
and to provide them with the ull details for the rojeotion of tha claim.

SIGNED ﬁ'l TeEnrprs AR rEbL s i b aedar i on unnnuuvunlurn-n-a-lluurnnnlu?ﬁDOn

’
1
MBEMBER I icsrvcimmsomaiss

], \\Jfl' l Mrﬁ SPlasEr A IR TR RGN RV AN Or AHOFHCYB Nedrspnrr bt ARtz anntnnion Conﬁﬁn fhﬂt !he
ahove instrictions have been conveyed to mo aud that, as long as my mandafe s valid, T will aot

aecordingly.

ATTORNEY :vaveininnnn T e




tydelike maatreél. NADEL en ander
engelssprekende raadsiede het dit
ondersteun,

Die Voorsitter het egter besluit dat
vanweé die uiteenlopende standpunte
wat gestel is, die instansies wat by die
LSSA verteenwoordig is, dié saak
weer onderling mecet bespreek en dat
die aangeleentheid moet corstaan tot
die volgende vergadering op 30 Julie
2002.

fntussen het die Raad van die
Prokureursorde van die Noordelike
Provinsies cok die aangeleentheid
bespreek op 2| Junie 2002. Aangesien
die BLA gebonde is aan die standpunt
van hulle nasionale
verteenwoordigers, kon daar nie
eenstemmigheid hieroor bereik word
nie maar Raadslede het behoorlike
geleentheid gekry om huile
standpunte te stel,

In hierdie tydperk waarin ons probeer
om 'n Wet op Regspraktyk daar te
stel wat eenheid in die professie en die
belange van prokureurs sal bevorder,
kan ons nie verdeeidheid oor
taalkwessies bekostig nie,

JANSTEMMETT
PRESIDENT

op bladsy 8, bespreek ek die uitspraak
van die Hof in die saak van STRYDOM V
AFROX HEALTHCARE BEPERK [200{]
ALL SA 618. Ek gee dadelik toe in die artikel

g n die Junie 2002-uitgawe van Ordenuus

van die Regter se bevinding nie. Ek wys egter
daarop dat hierdie 'n uitspraak van 'n enkel
Regter is, maar dat dit 'n aanduiding is daarvan
dat ons Howe nie wegskram daarvan om die
bepalings van die Gemenereg te ontwikkef in
dielig van die bepalings van die Grondwet nie,

Die uitspraak van die Hof @ quo is nou tersyde
gestel in die tot-op-hede engerapporteerde
uitspraak van die Hoéhof van Appél in die
saak van AFROX HEALTHCARE BEPERK
en C G STRYDOM, SAAK NR 172/200]
HHA.

In die uitspraak (paragraaf 6} wys BRAND AR
daarop dat die Verhoorregter sekere
beginsels verwar het. In paragraaf 36 van die
uitspraak word daarop gewys dat
viywaringsklousules soos wat in hierdie saak
ter sprake is, hedendaags in standaard
kontrakte eerder die reél as die vitscndering
is ennie ontoelaatbaar is nie.

Wat egter van die uiterste belang is, is die
bespreking deur die Hofvan hoe die beginsels
van stare decjsis toepassing vind waar Artikef

dat ek nie weet wat presies die grondslag is '

WEER [ETS OOR UITSLUITING VAN
AANSPREEKLIKHEID EN STARE DECISIS

-39(2) van die Grondwet aangewend word

om te bepaal of die Gemenereg verander,
uitgebrei of ontwikkel moet word in die lig
van die bepalings Van die Grondwet. Ten
opsigte van die stare decisis heginsel, wil dit
vir my voorkem asof daar verskillende
moontlikhede is en ten opsigte van een van
die moontlikhede kan die bevinding van die
Hoéhof van Appél saamgevat word in die
volgende aanhaling wat verskyn in paragraaf
29 op bladsy 25 van die uitspraalc  “Die
antwoord Is dat die beginsels van stare
decisis steeds pgeld en dat die
Hooggeregshof nie deur Artikel 39(2)
gemagtig word om van die beslissings van
hierdie Hof, hetsy pre- of post-
fonstitusioneel af te wyk nie. Artikel 39(2}
moet saamgelees word met Artikel 173
van die Grondwet.” ‘

Dit is nou baie duideliker cor hoe 'nlaerhof te
werk moet gaan om die Gemnenereg aan te
pas, te verander of te ontwikkel aan die hand
van die bepalings van die Grondwet waar
vitsprake van die Ho&hof van Appél
{voorheen die Appélhof) bestaan wat
oénskynlik 'n aanpassing regverdig.

DAMNIE OLIVIER
RAADSLID
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It was, upon recommendation of the

Court Practice Committea of the Law

Society of the Morthern Provinces,

resolved by the Council on 23 February

200! to support the princdple of a

percentage cantingency fee.

,‘__...

After further careful consideration, which
included taking opinion as to whether
attorneys would be entitled to enter into
valid contingency fee agreementsin terms
of the cornmon faw, notwithstanding the
enactment of the Contingency Fees Act,
66 of 1997, it was resolved by the Council

of the Law Society, on 21 june 2002, to-

accept:

. Common law Contingency Fee
Agreements may be validly entered
into by Attorneys, That the
Contingency Fees Act does not
proscribe such agreements. it must
however be accepted that such
agreements will continue to be keenly
scrutinised by the Courts.  Such
scrutiny by the Courts may even be
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raised mero muto by the Court,

A common law contingency fee
agreement should meet the following
criteria:

2.1 It should refate to a genuine case
of assisting an impecunious client
to assert his rights. Impecunicus
does not mean totally indigent but
in context it would refer to
someone who, due to lack of
means, Is unable to assert his right
toreliefin the Courts; and

22 The attorney’s remuneration
mustbe fair; and

2.3 The agreement rust not amount
to gambling, speculation or
trafficking in litigation.

The reasonableness of the
percentage of the monetary proceeds
retained as a success fee will be
reasured according te various
criteria some of which are to be found
in the opinicn, butitseems more than

likely that a Court will also have
regard to the 25 % cap referred to in
the Contingency Fees Act.

4. The restrictions to be found in the
Contingency Fees Act will probably

resonate in varicus guises in judicial

scrutiny of a common faw
contingency fee agreement,

Colleagues may therefore henceforth
enter into success / common law
contingency / percentage contingency /
contingency fee agreements in the
knowledge of the acceptance by the Law
Societ); ofthe Northern Provinces of such
agreements, Astep forward? Forsure!

CP FOURIE

VICE PRESIDENT OF THE LAW
SOCIETY OF THE NORTHERN
PROVINCES

CHAIR PERSON OF THE COURT
PRACTICE COMMITTEE

OrdeNuus )

Society News
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CONTIGENCY FEE AGREEMENTS

[tis nows more than a year since the Lavy

" Saciety of the Northern Provinces gave

the green light to its members to enter
fnto common law contingency fee
agreements with thelr clients.  The
foedback Is that it was well received
andthat, by and large, ttworkswelk,

The other Provinces, however, have as
yet not followed sult.  During the
Annual General Meeting of the Law
Saciety of South Adrica in March this
year, an ad hoc commlttee vwas
appointed to cansider the matter and
to make recommendatlons to the Law
Seclety of South Alrfca.  Two
Councillors of tha Law Soclety of the
Motthern Provinces serve on that ad
oo committes, We are awalting the
commiitee’s recommendations, lor
consideratlon.  Unless otherwlse
notified, members may continue to
enter Into common faw cantingency
feeagreements with thalr clients.

Haewever, kindly note the following:

i. A Common Law Contingency Fee
agresment must be entered Into,
Such agreement wilt narmally ba
entered into bhefore

commencemant of the
proceedings.  If entared Into
thoreafter, valid reason should
exist, Common Law Contlngency
Feas cannot therefore be applied
asaatter afcaurse;

A Common Lavw Contlngency Fee
agreement should meet the
following criteria:

It should refate toa gentilne casc of
assisting an Impecuntous client to
assert hisfher rights. This refers to
someona who, due to lack of
means, Is unable to assert hs/her
rights to refiefin the Courts; and
Tho attorney's remuneration must
he fatr;

The agreement must not amount
to gambilng, speculation or
tralllckingin litigation.

The question of whether a
Common Law Contingency Fee
agreement withstands |udicial
scrutiny will depend on the facts of
every matter. 1t can be assumed
that reasonahleness vill remain the
touchstone In respact of tho
percentage of the agreed success

fee. Because the Courts will
prabably refer to the 25 96 cap on
success fees In the Contingency
Fees Act, Act 66 of 1927, In
determining the reasonahleness,
any agreed percentage In excess of
that cap would be at tisk, The
percentage of the agread success
feereferrod to is exclusive of actual
disbursements of VAT

Please note further that Counclt has
cansklered the application of Commaon
Law Contlngaicy Fees to the valuo of
an Undertalting, lsstiad by the Road
Acclcent Fund In terms of tho rélevant
Act. Counclis view is that Common
law Contingoncy Fecs may not be
applied against the value of an
Undertaking, Members are thevefore
nat allowed ta apply tho percentage of
the agreed success fec to tha value of
stech an Undertaking atall,

Please enstire adherenco.

CP FOURIE
VICE-PRESIDENT ‘
LAW SOCIETY OF THE MORTHERM
PROVINCES

)
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Die kantoor van dle Gesnsadvokaat doen hlerniee ' dringende

word;

beroep op prokureurs om Hofbevele met kort keerdatums ta

vermyaangeslen die Geslnsadvokaat vind dat:

Dit soms ongev/ens s, Indien nie onmaontik e, om 'n vaste
standpunt in s komplekse aangaleentheld in te neem waav
meer oorwaging en navrae eenvoudig 'n beter resultaat son
opgrlewerhet; '

Die dringende Holhevele verels ult die aard van dle saak
spestateredlings wat dikwe's beteken dat afsprake vrat reeds
goskeduleer 15 gekanselloer of verskuil moet word.
Dringende sake Is nle hoodwendig altyd meer befangrik as
ander salce nie en dit is onbitlik om voorkewbehandeling af ta
dwing onder dekmantelvan'n Bevel,

Paie van die dringende sake het ' geskledenis met duidelice
gevaartekens lank voar die tyd vat daarop dul dat aandag
daaraan gegee moest word. Deur dle sake beiyds na die
Gesinsadvolaat te vervrys kan baie van die krisisse algeweer

Qrdellins
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Die dringende DBovele bevat dilewels Instrukstes dat
stelkundlge evaluasies gedoen mogt word. Dis
Gesfnsadvokaat beskik nle oor sietkundiges in-husls nle en
mask dan van bulte deskundiges gebruik, oor wie hulle
werklk geen beheer het, sovér dit betref wanneer die partya
geslen word of hom gou 'n varstag beskikbaar wemank word
nie;

Sommige keerdatums is eenvoudig onreafistias kort In
omstardighede waar danr geen vooraf konsultaste met die
Gestsadvokaat se kantoor plaasvind nle;

Heelwat dringende bevele kom nie dadelik onder huf aandag
nie. DIt is onveys om sondermeer te aanvaar dat die Griffler
altyd sal toesien dat die Gesinsardvokaat die Bevel ontvang en
AL Is In prakiylc veel beter indien die prokureur self daarna
amslen;en
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Ot aelflns ven; MJISG # s 100710
12 Qclober 2011

His Honourable Judge W Jd van der Menwve
Depuly Judge Prestdent

North Gauleng High Gourl

PRETORIA

Fax: 086 640 1361

Dear Mr Justice Van der Merwe,

PRAGTICE DIREGTIVE: PARAGRAPH 6.16 ~ SEITLEMENT AGREEMENTS AND DRAFT
ORDER .

A saparale lelter was addressed to you on ' Seplembor 2011 conflrming the willingness of the
Law Socialy lo pariclpate in the staled case lo delermine the validily of coinmon law
contingency feo agreements, which cluded a proposed model common faw agreement on
which you stili have o comment. . : .

A ferther memorandum will be furnished Lo you shorlly on the proposed statad case lo convey
tho stiggestions of the Law Soclety In {his regard.

With refarence 1o your lefter dated 5 October 2011, the Law Soclely believes Il Is Important to
doal separatcly wilh agreements purpoiting to bo n terms of the Contingency Fees Act, 1997,
but which, in the view of tho Couyt, do nol comply with lhe Act.

* Given the peremplory agreement which is required to he used In lerms of the Act ns
proclaimed In 1999, there is limited scops for variation and/er amendinant to such agreement, -
To the axtent that the Gourls ehcounter amenciments or varallons nol previded for under this
Acl, tho Law Soclely Is obliged in torms of the Act and Iis slalutory duly to considar complaints
in this regard. 1t will most definflely do so, which can howaver only realistically be done whén
a complaint Is rocelvad in torms of our disclpiinary procedures.

Gommon Law Gontingeney Agreamants

The Council has boon of the viow since 2002 ant ramains of (he view that it will not bo
unprofessional conduet for attornays lo make use of common faw contingensy fee agreements
outsido the Acl. Whilst e Gotncll published suggested guidelines for stich comrnon law
agreements, the guldelines were simply just that Le. guldelines, and did not sook to prescribe

what 8 comnon law agreement couid ar could not include.
12
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For example, although no minimum or maximum porcontage is prescribed and given that
atlorneys and their clients. are froe to negotiate a contract in tho sarme way as any ofthor
contract between competanl parties, we indicated to our meinbers that should the 25 % cap
referred.1o in the Ack, be exceedsd, it will have to be justified, having regard to the varfous
aspects which Wil have lo be consklared. Tals will Inte alla Includs the complexily of the
matter, tho overhead cost sirugture of the finn, the extent of he dishursements io be coverad
by the allorney, the anlicipaled period that the attorney would have fo cariy such
dishursements and wait for payment of fees, as wall as other crlterla such as those referrad to
in Rule 80 of lhe Law Sociely’s rules,

Foltowing the Judgment given In the matier of PricewalerhonseCoopers Ine./ Nalional Polalo
Co-operative Lid. by the Supreme Gourt ol Appeal and the lack of ceralily as to whethar a
Court would uphold comman [aw conlingency feo agresments as a rosult thereof, we have
sautlonad our members to provide for allernalive fee agreements wilh clients in the avent thal
the common law agreement was disputed or ruled fnvalid by o Court.

The Gouncll understands that most atlornays willsing common faw conlingency agreements
also contract In the aliernative with clients on a straight rate per hour basls andfor in ferms of

the Confingency Fess Act, 1997,

Eor all the above roasons, the Councll very imuch welcomed your kind tindertaking 16 consider
a proposed mode! common law agreement which the Council fruly bellevas is fair and
workable and which will ebviate many of the cilliclsms you have ralsed In your fetter under
reply. We would very much welcome engagg with you on this agreement.

The Cauncll will of course Investigate and serlously conslder any maller referred by any Court.
We belleve an approved modsl conunon law agreement may address many of tho issuas

, ralsed by you.

| shall communicate wilh you again with regard to this malter as soon as cliroumstances
parmit. .

Regards,

Diractor




ATTORNEY AND CLIENT FEE AGREEMENT

Entered into by and bebween:

{hereinofter referred fo as “the Allomey™)

Aund

(hereinafter veferved fo as “he Chent)

1 The c¢Hent has requested the Altorney to insfitute an action (“the clalm”) on behnif of the
client with regard to (insert nature of relief sought} on fhe cxpress condition that the
Attovney ngrees to nceept such Instructlons on o 10 win — o fee basts nnd in veturn for a

fee comprising a percentage plus VAT of fhe damages recovered an behall of the: client,

2. The Atiorney has sgreed to accept instuctions fiom the client on the basis that the Attoney’s
fec will be X% plus VAT of tho monetary result obtained and payable inmediately out of any

imoneys recovered ot behalf of the clicnt from the Defendant.

34 The client hereby Enstructs and anthortses the Atforney to pay out of the dmnages and
costs To be recovered in the claim, all the expenses incurred in the claim, fneluding hut
iot limited to Advacate’s and Bxper?’s fees and also afl disbursements incwrredfpald
in the clienP’s matter ns charged to the Attorney by any persans who have rendered

any serviee in respect of the elient’s claim out of the proceeds of the clalm.

32 The expenses will also cover internnt disbursements in the Attomey’s office licluding
but not fimtted {o telefoxes, photocopying, telgphone charges, e-matl, co;.lt'iet' services,
transport and (cavelling costs, photographs, banking charges and any other
consumable or services reasonably mquired with respect to the prosecution of the

client’s claimn,

d. As security for dishtrsements to be Incurred or pald by the Atforney in the comse of the ofaim
and also in vespeet of the Attorney's fees, {he clicht frrevocably agrees to the Attorney
recelving into hisfher trust account all monies recoverable in the claim, and to the Attowmey
ansferring from the Trust Account, sulficient funds to pay the Adlomey’s fees and oll

disbwrsements incurred in {he clakn,




Where the Defendant is lable to pay the client’s paity and parly costs, (those fees and
disbursements as set owt n the rales of the Cowt In which the action was instiluted), the
Altorney will Instruct a Cost Congultant ot the elient's cost, to prepare and tax/sctile such

costs with the Defendant or the Defendant’s Cost Consuttant,
All costs recovered nett of the Cost Consultan’s fee, together with such residue of the capilal
as heiglt be available after paymwent of the Attormey’s fees and all disbwrsements as refeived

to herein, wiil be payable to 1he clieat in full and final selttement,

The Attorney will aiter receipt of the monelary proceeds of the claim and such cosls as aro

_applicable, furnish the eltent with a statement of account reflecting;

7.1 The amount tecovered in respeet of datnages efe;
7.2 "The amount of costs recovered from tho Defendant;
7.3 The Attorney’s percentage fee and the VAT thercon;

7.4 Dishursements individuaily reflected in respest of all service providers and supphers in

{he claim including Advocates and Ixpeds and also a globular amount i respect of

“* nominal sundiy disbursements,

The elfent shall be entiiled to cance this agreement within seven (7) days of signing sane but
will be obtiged in that event to pay the Aftorney in tespeel of all work done during such seven
(7) days at the rate of RX per hour plus VAT as also o pay all disbuescingnts reasonably |
inchrred by the Attomey. ' .

The elient shall be entitled at any time during or at the concluslon of the proceedings in
question, {o acldress any queties of complaints withf respect to tlie Attorney lo the Law Soeiely

of the Northern Provinees.

10,1 In the event of the client terminating the Attorney's maidale af any time, or the

. Atlorney withdrawing from lthe matter after written nofice fo {he cient as a
consequence of the clignt rendering it impossible for the Aftorney to cary owt the
mandate, the Attorney will be entitled to payment of fees caleulated at 1be rate of
RXX per hour plus VAT 1n respeet of all time spent in the matter together with all
disburseinents incurred or paid in the conduct of the matier.




10,2 Should the client dispnie the Afforney’s fee as referred to in 10.1 above, thie client
shall be entitled on weitien notice to the Aitorney to request that the Attomey draw
aid tax an attorney and client bill of costs, provided that the elient underlales in such

written notice fo bear the Cost Consultant’s fee in respest of the drawing and faxation

of such bill.

SIGNED AT ONTLUS THE DAY OF

AS WITNESSES:

THE ATTORNEY

SIGNED AT ON THIS THE DAY OF .

AS WITHNESSES:

THE CLIGNT




L9

29 amembat Is onsled lo inspect froe of charge the scheme’s rules at the schems’s regisiered ofice and lo make

extraots Werefrom {Secton 41{2));

L

2.40 Secdon 57(4) of the Act deals il he dusos of Yie bustees of ascheme and inlydes that they are obliged {0 onsure
that adequale and appropate Informalion fs cominunicaled o fts memboré regarding thelr tlghis, banefls,

contributons and dutes In tams of the schame's rules {sub-section (),

In the fostiax daled 1 February 2011 allomeys were caulioned against advising cllents 1o agres to the fumishlng of
underiakings, or e atomey hemselvos signing such undostakings on behalf of thelr clients, It the absence of proof that
theie s a cloar conbagtual obligation on the ternbers Interms of a vailten Gontract of membershlp anterad [nlo al the tme
the roomber first joined lie scheme that the memberis soobligod. Afomoys who vraclise n Uils feld of faw are skrongly
encovraged b famiiarize themselves witthe provisions ofthe Act, the regulatons thersk and the relavant sgheme's 1las
when advising heir clients regarding the tolmbursements of maical ex penso amounts recoverad from the Road Accldent

Fund.
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FASTFAX
MATTERS BEFORE COUNCIL
1 FEBRUARY 2011

URGENT NOTICE TO MEMBERS:
MEDICAL AIDS f ROAD ACCIDENT FUND CLAIMS

3.2

The Counncll has become aware of pressure balng applied on Clalmant Afiermeys by Medicel Aids andfor Medlcal Ald
Collection Aliomays, (o furnish undertakings to the Madical Alds, to reimburs such Medlcal Alds out of the proceeds of
Road Acoldent Fund clalms and where the Medical Ald may have covered cerlatn tadical disbursemants arlsing out of the

accldent,

Similar of grealer pressure I being brought (o bapr on the Medical Ald Membsrs {hemselves by Medical Alds andior thols
Coltestlon Agonts, with hroats balng made by the Medlcal AldfColiection Agents o vevorse edieal cost dishursoinents
already made on behalf of the member, or lo decline {urher beneflts, uniess and ntll the membar and the momber’s
Allomey fumish an unqualiiled underlaking to ralmbiirso the Medleal Ald in full any tslavant amounts recovered,

Tho Councll 1s not aware that the Medioal Atds in quostion lender {o bear a pro fala poiion of the cosls andfor rigks
(volvad In the Higation by thelr members and where such Jitigallon is lafended o also benaflt the Medloal Ald.

Members are caulloned against advising cllenls to agree to such underlakings o the Altornoys themsetvas signing such
gnderlakings on hahalf of thelr clont, IN THE ABSENGE OF PROOF. THAT THERE 18 A CLEAR CONTRAGTUAL
OBLIGATION ON THE MEDICAL AID MEMBER IN TERMS OF A WRITTEN GONTRACT OF MEMBERSHIP ENTERED
INTO AT THE TIME THE MEMBER FIRST JOINED THE MEDIGAL AID THAT THE MEDICAL AID MEMBER BE 80

OBLIGED,
Where the Medicat Ald allages thal thoro was & varlalion lo the Inilal veitian sonltact of Medical Ald Insurance, Atiorays

 should Inslst on a copy of such varallon slgnad by the member PRIOR o the lacldent glving #lse (0 clsren; claim, belng

providad to the Altrasy and vorified with the client.

An Allomey who advises thelr cllent {o sign an underleking In favour of {hie Medical Ald, or where the Aftomey does so on
bahall of {ho cllan! In the ahisence of claar wadlten proof of fho cliont's obligatlon fo do o, as referred to above, may well find
nimselfherself beng liable fo he cllant for a rofund of all amounts paid fo the Medical Ald and floving from the Atlorney's
negllgence In faliing fo propetly protect the cllent's interests,

Monbors afe encouragad to refer detalls of maltoss fo the Councll, whoro Afforneys acting on hehat of Medlcal Alds persist
In prossurizing Altormeys andfor their cllents In seeking lo force the clent anglor (he Allomay 1o sign undertakings as
ieforced lo shove, and where such Altarneys have fallsd andfor refused to provido adequate decumentary ovidence thal
the Allorney's cliont Is In fact ebillged to slgn the undertaking In favour of the Medical Ald In quaslion,

Mr § A Thobano
Prasidont
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MEDIGAL AID SGHEMES ! ROAD AGCIDENT FUND GIAIMS

Alomeys are referred (o e fastfax dated 1 Febuary 2011 dealing with medial ald scheres and Road Accldent Fund
(RAF) clalms, '

Thenatwro of the relaionship hetween a madloa) ald schemo {a/ e scheme) and ils mombers Is of Importance and the

foliovIng should also he noled:

21

22

23

24

2.5

2.6

27

28

o refafonship botveen a schemo and its members 15 not pumly'cdnlrachaa! in nature, hut Includes statutory,
fegulalory and conbactual eloments viith its conlractial ferms set outir the scheme's rules as amendod, appraved
and registered by the Rogistar of Medical Sehiemes frem tme to tma;

the rules of some schemes obfigo members, who undergo hospitallzation andfor freatment In relation to Injurles
sustaliedin motorv eblcte aceldents andwho claim and recalyve scheny bensfils In raspectof thefr medicat expenss,
lo claim compensalion from Bie RAE and, If successtl, to relmburse the schorro what itls pald {o or on behalfof
stich members, Whore the RAF rejocts the ¢lalm Uie members boars 1o obligation o relmburse e schemo;

veithholding an amount duo to & scheme by virtue of I rules may amount o a fallure b tepay a debf wilhin the
maanling of Section 20{2)(b) of the Medlcal Schemes Act, o, 131 o 1998 {tho Ac)) and may ontile a schame o
rectain what lthas paldl & or on belialf of such members andfor lo tenuinato membership;

the nitos of & scheme must provlde for atvance writen notice to membars of any change In conlibutions, bonofits
ok, or any olher condilon affecting tholr memhersklp (Section 20(1)1} of the Act),

Saclion 30(2) of the Act provides Giatascheme s obliged o provide free of charge to every member, on admissfon,
a delailed summary of the rules;

4 scheme may amond orrasclnd s rules or moko addifonal rufes and 1o si:ch amendment, resclsslon or addidon is
valid unless it has heen approved by the Reglstrar of Medical Schemes:

the rulos of & schema are bindlng on e sclfamo. its mombeys, fts officers and any personwho clalms benefits under
tho rules or whoso claim is derved from a person so elatinlng {Sectien 32 of tho Acl);

a schemals in lorms of he provistons of Soction 41¢ ) of the Act obliged-fo dellver to a menther on demand andon

pay ment fo the scheme of e fea prescribed by the rilos, its nifes;
il




26

27

28

&) Discovery
Health

252 Which members of the Society were involved in any way in the meeting(s) /
deliberation(s} referred to in paragraph 25.1 above? And which members were

Involved in formulating and/or settling the LSSA refection?

Should you remaln of the view that Discovery is entitled to none of the information called for
above, kindly provide us with your considered basls for this view so that we may address It in

the PAIA notice / application which wili follow.

Meanwhite we advise that Discovery s suffering ongoing, mounting harm as a result of the
Society's failure to date either to withdraw or to correct the LSSA notice cireulated at the start
of the month. We confirm that, since the LSSA notice Discovery has recovered less than 25%
of lts usual recoverles of past medical expenses for a corresponding time pertod, Discovery
knows of no other factor of significance that may account for this drop-off in recoveries and
concludes that it Is attributable to the LSSA notice, indeed many firms of attorneys — Including
Ronald Bobroff & Partners — have In recent weeks relled on the LSSA notice as the basis on
which they or thelr clients are withholding amounts due to the scheme. {in this regard we
anhex RBP's telefax dated 23 February 2011 addressed to clients who are members of

Discovery.) Discovery’s rights In regard to losses caused by the LSSA notice are reserved,

We look forward 1o your urgent response.

Yours faithfully,

Jeff Katz

Discovery

Talno: 011 529 5143

Fax no: 011 539 5144

E-mail; jeffreyk@discovery.co.za

155 \West Swead, Sandton, PO 8ox 286721, Szndlon 2446; ! 0S50 59 28 77 ¢f CR3 123 £37F (Chand Sppvicey),

(011579 2380 {Switchirardy Eax (0111 539 2552, wranwvadisresary an 13

Direclors: B Hikmeidz (Chalrpeisan), A Gete* (Greup C£0), Or } Breotrbarg (CEO), Dr 8 1 Biink, # Canper, $ B Epstein (U5 A)

R Farger®, HO Kafingr, B S Koopowitzr, D TV Maphai, B P Blagers®,  Mulamiad, A L Owen (UK), A Pollaid”,

143 Rebectsen® (CI0), ST Sehatw, TStahier, B Sweanibeca®, Nt P K Hhabe, § V¥ Zhwvar Evecotw) Setrelary: M ) Botha

Diascovery Heath P U seq sheationnrrbes FRA7AN 343007 Pagegofg
A0 Authanses Fnanvizl Senices Proniter
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S [ SANELISO MUZI NDEBELE STATES FURTHER UNDER OATH

ATTIDAVIT

T; the undorsipnod,
NAME: Spnotiso Muzd Ndsbelo

To hersby make ndor oath ov affinn and stafo thai:

Tam an pclt, 26 years of age and of il fegal eapacity,
Tdenity numbeys 850517575508
Employed at: Genfug Lighting Unit 13 Pyemier Pack Prumior Steeot Germiston South
. '
Restding sl Room 56 Bloek C 2 ffoor Donves Mon's Hosfol Denver,
Contaot detgils; Coll: 076 719 6006
Wark: D73 710 0356

Home: 076 719 6006

T2 Mail: Mone

"The fnota hereln are within my owh personal kitowledge ond belief, untoss olhorwise stated or thy confivy

" appears Trom the contoxts, anel ato to the best of my bellof both true anil correst.

M S &Et-&‘lﬁ ///




Khomisani Constance Mabasa states under oath i English as follows!

' 1
ith 1D number 7710194255080, Reslding at no 250 Motseki Street Mokooia

T am a binck femnle 34 years old w
foyed. Cell phone munber 0739230281

Section Katlehong. T an currently uhemp

2 .

On ifonday 13/4/2009 at 02:00AM in Bela Bela I was Jnvolved in a vehicle accident. My lelt arm was sevorely

injwed; Treceived troatment in Bela Bela hospital and was later iransferred to Natatsprait Hospita! where I

stayed for 6 weeks, While I was in hospltal a person called Tabu came o my husband Nelsoh and said to my
frusband That he mmst accopany hiim (Jabu) to the offices of Noxman Berger to clalnt from the road aceident

fund-for me, This acenrred when Jo) {mshansd Nelson visited me al hospital.

3

Altex I was discharged {rom hospital Jabu came to my residontial nddress at 250 Motseki Strest. Jabn took me
to the offices of Norman Berger. Y was atiended to by a black Jady speaking Tsonga, 1 don't know hey tame but
she has tho followlug description: sfender Byuild with long hair and neatly dressed tn offico clothing. No glagses.

will recognizo her if 1 seo het again, 1 did not speak to Berger or Milfar, While I vas of Norman Berger ihe
lady neves spoke 1o me about fees or disbursements or contingeney issues. L was attheit offices 3 times, Onthe
other ocoasions different black Iadies atended fome. I dor’t know their names. Semetimes Jabu took me and
sometimes 3 blagk mates. I don't know theiv names, They drove a Hyundal Gelz, Blue /gren in color, With

evory visit I signed documents, They did explaii tho doguments to me.

4
¥ did recetve a statement of account. In January ot Febraacy 2011 { recelved about R79000. In about March
JApril 2011 I received anothor 191000, After that payment Lhave never recolved any other money, I fatched
theso paymonts as chequies from the offices of Norman Betger, The fiest time I fotehed tho first cheqtio I was
told by the seceptionst who Is also & black lady not to talk to auyone about tho money that T recelved,
I have not been contncted by anyone of (hese agents or employees of Noyman Berges in the lnst 12 months,

5 .
Troquest and authorize oither SAAPIL and /or The Law Society of the Noxthern Provinces or anyoue insteucted

by either of them to obtain nty cotplete fite from Norman Berger and Partners INC,
1 do not wish to have any conmunl cation yith Morman Bexger and Pariners ING, thejr employees o1 agents. 1

quest SAAPIL and the Law Soclety of the Nosthern Provinges to investigate the manner jn whieh I became
thelr client and the way i which they dealtwithume and my claim, X confitm that 1 make this affidavit ont of my
oven fioe il and fhat I haye not beon threatoned or offored auy payment sweretamn for dolng so. I conflrm that I
this statement was transhated fo me in Tsonpa by M, David Nawmosebo,

G
I o famsiliar with the contens of this deolacatton. T have no objestion to talding the prescribed oath, 1 séo the
prascribed oatl as bindlng on my conseioice.

51012 | |
Katlehong T AAGAEaSE
18:00 P

I certify that Y David M mes.;ljjansl.ated this declaration from the English }
a%ﬁ%g £
1 .
ST A S OSSN

CELI::
Address: A2 gzé @) :-’g 3 & 74

3 7 27) N TE'J'I [Conant_
By 5 0

angaage to the Tsonga languago.
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Khomisani Constance Mabasa siates under oath in Enplish as follows:

i ’ .
710190255080, Residing at o 250 Motsokl Street Mokoena

1 am a black female 34 yoars ald with 1D number 7
pber 0739230281,

Section Katlohong. £ am curently uscmployed, Ceil phone nui

On Monday 13/4/2009 at 08:00AM In Bela Bela 1 was sivolved It a vehlele accident, My Jeft avm was severely
injured. I reccived treatment in Bela Bola hiospital and was later peansferred to Natalspruit Hospital where I
al a person catled Jabu camo 1o my husband Nelson and sald to my

stayed for 6 weeks. While T was in hospit
tusband that ko niust accompany him {Jabu) to the offices of Noran Berger fo ¢lait from the road accident

fund for me. This ocourred when 1y husband Nelson ylsited me at hospital.

3
pital Jabu came fo My cesidentlal address at 250 Motsekl Sticef. Jaby took me
to the offices of Norman Berges T was sitended to by a black Jady speaking Tsonga. I don’t know her naing but
sho has the fotlowing deseription: slender build with long hair and nently dressed In office clothing. No glasses.
o Dergor or Millar, Wiilo I was at Norinan Borger the

will recognize her if T see fier again, T did not speak t
lady never spoko to me about fees or disbursements or contingency issues, Twas at their offices 3 fimes, On the
I don’t knowy thelx names, Sometimes Jabu took mo and

other oceasions different black ladles aticnded {0 e,
sometimes 3 black males, I don’t Jnow thelr names, They drove a Hyundai Getz. Blue /grees in colot, With
every visit 1 stgned documents, They did expiain the docaments to Ine. ‘ ’

After L was discharged from hos

. 1did receive o statement of account, Tn Japuary or February 2011 I recelved abont R79000. Tn about Mavch
JAprit 2011 Treccived another R91000. After that payment 1 havo never received any ofher money, I foiched
hese paymonts as cheques froin the offices of Norman Derger. Thefixst time ) fetchied the fixst cheque Twas

" toid by the veceptionist who i also a black lady not to tatk to anyohe about the money thal I received.
I have not been contacted by anyons of these agents or o ployees of Norman Berger jn the Jast 12m qnths.

5
T yequest and authorize elther SAAPIL and for The Law Sociely of the Northemn Provinees or aRyons instructed

by cither of then to obain niy completo file from Norman Berger and Pavinets ING, - .
T do not wish to have sy communication with Nornan Borger and Pariners JNC, theie employces ora gonfs. [

Apnest SAAPIL and the Law Soclely of the Motthorn Provinces to nvestigate the mannet in which L beeame
theit elient and the way in which they dealt with me and my claim. I confien that 1 make this affidavit out of iy
own free will and that T have not been threatoned or offered any payment i yeturn for doing so, T confinm that 1

this siafoment was teanslated to me in Tsonga by M, Davkd Maosebo.

6
T am fomitiae with the contents of this decluration, I have no objection fo taking the prescribed oath. Isee the
presesibed oath ns binding ot 1y conseience. "

247502012 ¢ kAN A&

[Kattchong
18:00 PM

ated this declaratjeri Trone{le English langnage to fhe Tsohga fabpuags.

24 b

I contify that X David Mamoscbo trans!

Name: C/B:’ak/):ﬁ £ @0 ey
CBLL: Ao ThE BOE
Address: oi® S66 8 %‘-SA ¥

3757 N6 Jegne T4V

ye A1 50




Affidavit

i the undersigned

iy, Brandio Maboys,

do heraby mnke cath as follows!

th jD number 740309 5577 083 and eurrently unemployed residing at

1, 1amanadull male, Wi
h celi phohe number 073 5422 675,

747 Mangaung Viilage, Qrange Free State, wit

twas Involved inan accldent on or about the 26" of March 2008, § was 2 passengef In 8 taxt

traveliing from Germiston to Natafspradt,

I

3. 1was badly injured In the colliston and was transposted to the Natalspruit Hospital

4, 1remaned under troatment at the Natalspruit] tospital for at least four months.

5, While was In hospita) | was approached I 1y ward by an African mate known 10 me as
Jabu who handed me @ business card of a irm of attornoys called Normah Berger and
partners Inc,

Tabu told me that he wanted meto e the cllent Normah Berges and Partners Ine,

&

about me and the accldent In which § was invelved In

| enguired of Jabu as 1o hovs he knew
photos of tha aceldent.

and Jabu replled that he was at the scene of the accldent anit took

-~
"

1 asked Jabu the whereabouts of the photos and Jabu told me they were at the Jaw offices of

Norman Berger and Parthers Inc,

e

Jahu sald | must claln for-my infurles sustalned for the accident and | advised hin this

coutdn't be done us Fwas still Iy hospital.

w

10, After iy discharge form the Natalsprult Hospital Jabu yisited e at my home.
o would come and fotch me the next day a8 he wanted roe to hea

11, Jahu advised me that h
and that monles witi be deducted for the transport

cilent of Morman fierger and Partners G,

pteount of Mormen Berger and Pariners Int
12, Jabit collected me whh a white Mazdo 323 the next day and took me to the offlces of
Norman Berger and Pariners e, in Johennesburg.

Waesin)




13, Al the offices of Morman Berger and Partners Inc, Jabu read out documents to me which
recorded how the firm of atlorneys dealt with clalms. { i ot shgn any documents.

14, | spentmost of the day ai the offices of Normah Berger

15, A statemenl Was taken from me by a female employee, a non-turopean fady and T do not

recall her name. 1 did not signthe stalement,

16, Jabu then gave me a Iift back home wWith a Mazda 323,

17, 1 have travelted with Jaby on a nurber of otcastons @ vlsit doctors In pretoeta- and
Johannesburg vith Jabi's wiite Mazda 323 accompanied by my coustn, Potlodt Ramoshebl -

p72 917 5186

18, | recelved varlous fetters from Norman Berger and Partners through the post from iime 1o
tme and will be attached. 1 also rocelved letters from Dube Attoraeys which will be

attachet,

14, tabu ysed to phone me regularly from celf pho
wotdd plek ne &P from an address in Natalsprult, 355 Phoko Section, Katlehong, wheve |

. used to stay and after visiting the doctoys in Pretoria and Johanﬁesburg, fie would dropy me

off onee agoin at the Natalsprult address.

20, On the 4% of March 2031 the matter was seitted at tlal In terms of the sottlement

agreement annexed herein, case number 09750147

a1, | knew nothing of attorpeys Novman Borger and Partners and was teken there by Jabu

divectly.

¢ with avy of the professionals at Norman Berger's offices and.only

22, 1 never ever consuite
when the statement was taken by the female

dealt with Jabu apart from the first occaston
employee.

23, Fdon't recall ever recelving 8 statement of account from MNorman Berger and Partneys in this
vere paid.

matterand tam the dark completely as to the amounts that they ¥

24. Sometime prior 10 the telat Jabu adylsed me that he had had on arpunent with Morman
d no longer work there and he would arfange to hand my {lle to pube

Berger and Parlnersan
Attorneys Iy Johannesburg Who handlett the matter at trial 1 slaned documents at Dube

Attornoys, -

25, 1pald the cheue Into Wy £NB account with account number 62315905605,

25, | vecelved an amaunt of just aves R 400 00p.00(fotr hundred thousand rand) from pube

Attorncys.

&

na number 079 574 8744, to advise me he




yting was aprived at, how much Norman fierges and Partaers

27, Fstitt don't know how the accout
torneys was paid In respect of costs.

recelved and how much Dube At

28, §was not In gny way of manner forced to npke this statement,

29, 1 have hot racelved ony cotpensatlon for making ths statenent.

30. 1 am making this statement out of [ree wiil.

Y

———

DEPONENT

+

lr'-'f-'?‘:‘
s the 1t day of April 2013 by the

GREENSIDE &b th
davit and who

SIGNED AND SYORM o hefore me at
d understands the contents of this affl

deponent wio states that he knows an
has further acknowledged that:-

fie has no objection to 1aking the prascribed catly

8}
b} he consliters the presciibed oath as Dinding upon her conscience; and
¢} fie Further uttered the words “So Relp Me God” In my presence.
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i, Mariam Masala state under eath In Enghsh,

{ am an adult fenvale with 1D Number 530312 0754 088 anr currently residing st 11634 Thabana

Street, Ext 75, orangie Farm, with cell phorne numper 0711109934,
1 26 Novetnber 2007-1 was s 4 motor vehicte actident I meadowlands, Soweto.
as 2 witness, The hushand of Plnky, with cell phone number

| was In an accident and Muling vi
078 359 7574 Informet me about Norman Berger and Partters

082 6372 8035, by the hame of Joo
lacorporatads
rporated and they informed me that they wilt

[ recelved acall from Nortnah Berger and Partners lnco
helr offices at Norman Berger & Partners

be collectiig me at Myino's house and to go to ¥
incorporated to telt them the story of the accldent.

in 20008 § was collected by @ driver from Norimen Berger & Partners incorporated at Mulyo's house

and went to Norman Bergey & rartners Incorporated offfces.

Mysalf and Myiiyo went Into a boardroom where we found an Afrlcan femalo and a white old mate
sitting at the table. The African female asked e ¥ | want to make @ statement regarding the

accident. 1 then replied "yes”,

e that the injurles are serious and that 1 wilt be able to clalm R 1000

‘fhe African female Informed m
har that 1 am not worred about the money, hut that | need help to

£60.00{ohe miltion yand), 1 told
be cured from allmy Injuries that oceurred Jh the accldent,

redical documentation to the Afslcan female, The Aftlcan female asked ma

{ handed over all n
and many notes, Mvuyo Was then asked guastlons

guestlons regarding the medlcal docunientation
regarding the accldent and a statement was drafted.

} had piclures on oy phong that was taken by my som, enneth Masala with cell phane nwmber
076 451 2828 and handad them over to the Arican female that asked me if 1 hava any evidance of
oty accldent. They extracted the pletuses from my phone and then the Afilcan fenale took pictures

of oy head, arms and my body where had visthie injurles,

The Afrlcan female then sald we must go with the dilver
to the police statlon to sfgn a document that was not explainad to me. Myself and Mvuyo arrived at

the pollce station andt the driver of Norman Berger & Partners incorporate| spoko 10 the police
officer and i signed the documents. The potlce officer never axplatned to ma what the dogtment was

that } signed.

tho drlver from Norman Berger & Parthers Incorporated then took us home,

On several occastons | rocelved letters from Norman Berger 2 Partners Incorporated Informing me
san Berger & Parlners tncorporated oftices, doctors and

" that 3 Wil be collected and taken to Norn
court by the driver of Norman Borgar & Partners Incorparated. The letter received to bo attached.

os swill have to be pald by me and that they wilt

| was Informed by the Alrican female that no monl
¢ Informed that 1 will be paylng for transport to

pay alf the doctors ang people Involved. 1 was neve

4 ;

of Norman Berger & Partners Incorporated -
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Norman Berger & Pariners incorporated offices, doctors and court and 1 cotild have askest my son,

¥enneth to take me o these places.

'l was contacted by Noymah Bergar & Partners mcorporated to co Hect a chague at thelr officas.

Jwyent to Norman Berger & Partners corporated and recelved a document datod 25 July 20121 and
a cheque in the amount of & 41 862.24{forty ane ihousand, ofght hunired and sixty two raud and
twenty four cents), 1 then ook the cheque and paid it Into ai ENB savings account with number 62

32 222 0196,

| recelved Lwo letiers by post as follows:
4, Dated 11 January 2012 stating:  In the clrcumstancus we are unable to assist you any

further.”
5. pated 20 January 2032 statlng: * Balance of owr costs due

thousant, one hundred and twenty five rand and forty six centsh”

by you R 31 125,46{ thity one

Fkiow and undlerstand the contents of the ﬂaow.felnent!omci statendnt,

] have no objection In taking the preseribed oath,

} fint the prescribes oath to be binding to my conscience,

Johanneshurg

' ,/ I-’z 2
2013-04-19 et
14:00

1 was ot b any way of Fanner Forcad to make this statement,
( have not recelved any compensation for mnaking this statement,

jam making e abovementloned statement out of free will,

Johanneshuig
2013-04-19
14:02 e {
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Affidavit

1the undersigned

nrs, Thangdl Magaret Ndfovi

do hereby moke oathas follows: : P \

1, taman aduil §emato, with 1D number 650510 0848 086, T am and currently unemplayeﬁxd
1veside af 1870 Senoane soweto. My celi phone number 13076 800 6834.

2, 1was involved in o motor accldent on or about the 5" of May 2009. F was 3 passenger in 8
taxt travelling frow Natal to Johannesbig

3. 1was badly injured In the colliston and was yransported first to the Hospital at Heidelbore,

and thereafter to the Natatsprult Hospital.

aatment at the Heldelherg Hospital for approxlimately one day and was
Natalspritit Hospital where remained under treatment for
1 thereafter 1 was transported to the sebokeng Hospital vrhere

4. | remalned under &
theroafter transferved to the
approximately one month ant
t angarwent an orthopaedic procedure anmy hip,

5, While ! was at the Motalsprudt Hospltal } was approached iy my ward by an African male

Kknown to me as Jabi wio advised me that he could heip me hing & elafm o respect of the

thjurfes suffeved py me asare sult of my accldent as this was what ha did, He mentloned to

me that he vias amployad by Morian perger and Pariners inc, o fiem of attorneys ]
Johanneshurg and that he wanted me to be a client of that firm of atforneys. '

6, Jabu had no knowledge of elther me of the accldent that ] was fwolvel In but apparently
was walking from ward to ward trylng to slgn up accldent victims for this firm of attorneys
Nofman Barger and Partners g . After | had recelved the orthopaedic procedure at
Sehokeng{my treatment lasted there about five days} ) returned to Natalspruls Hospital

where Jabu once again visited me tn a ward,

ts} on the second occaston; after belig transported back to

7, | remalned at Matalsprutt Hospl
Ime Jabu communicated!

Matalsprutt Hospital for approximately three weeks, During that t
\with me and took my telephone humbers and contact detalls,
g. After my discharge, from the Matalspruit Hospital § livect with my hushand In Jeppe Strect B

the Tohannesshurg Clty Centre.
:QQ/-C’('-K"'”
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9, Approximately three weeks after | had moved Iy to my husband's spartment i the elty
centre, Jabu cammuiicated with me telephonfeally and reguested Yo fearn whether he could
eollect me frominy hushand's flat to take to the offlsns of Norman Berger and Partners Inc

eek aftar the telephone call 1 was collected from my hushand’s flat by

Approximately a W
perger and Partners e In

Jabu and was diiven hy Jabu 1o the offices of Morman
lohanneshurg,

10

11, At the offices of Norman Berger and Partners nc a female employee, @ non-LUTapesn fady

do not recall took @ statement from me as to the circumstances of the
documents at the flrst

rae a fift back

whoso name |
accldent. | recall slaning the statement. 1 recall slgning other

consultation but do not recall what the documents were, Jabu thern gave

homa.

ment was taken from ma round about September 2009 and | heard nothing

12, 1 think the state
from Morman Berger anel Partiers Inc and telephoned Jabu sometime during January 2010,

Jabu then advised me that he no longer works at plormant perger and Partners Inc. He was
thereforenot In a position to glve me an update oy what was happening with my glafm. He
dld however give me the phone pumbers of the firm Morman Bergel and Partners jnc. 10

communicate with rogard to my clalon.

13. 1 refephoned Nortnan Berger and Partners Inc and spoke to people whose names | cannot
recall who advised that they were not Iy possesslon of my phone numbers bput that Jabu had
my phohe numbers and thot they could not get hold of e thalt how neaded to rake

appolntments with varlous dogtors 1o pursue my clain,

1e names of the (ilvers who collected me to take me to doctors but recall

14, 1 do not recall tt
certainly that | yistted ot feast four doclors at the Instance of Morman Berger and Partiers

ine In thely proparation for my traft heretn,

and Partners fnc that this matter would ha proceeding to
tlal but it did not go o trlal, 1 was taken by Normah Berger and Partners Inc for an fnterview
at the Road Aceldent Fund where 1 was Interviewed by an omployee of the fund as 10 the
extent of my injurles and | had to explatn my Infurles to the fund’s employee.

15, [ was advised by Morman Berger

16. The matter was theh apparently settled and § was handed a cheque by Norniah Berget and
partners Inc fri an amount of I\ 57 148.48(flity seven thousand, one hundred any forly eight
cents and clghty elght ¢cents} which | deposited Into, my account on or about the 22" of
Aggust 2011 T annex hers a staterent of account recelved from Notman Berger and

partners Jnc handed to me at {he time that | recelved the sald chegties

1%, That was the last of my dealings with Norman Rerger and Partness It
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18, | record that | have ot I any way oF Inanner pyeen forced to depose 1o Hils affidavit, F have
not recolved any compensation for making this affidavit and such affidavit has been made
out of my own free vk
T e
AT

ULy

DEPONENT

SIGNED AND SWORN 10 hefore me at Johannesburg on ihis theds 4 £ day oF Aprith 2013 by the
deponent who states that she knows and understands the contents of this affidavit and who

fras fugther acknowledged that:-

) she has no objection £0 tak%ng the prescribed aath;
b} she conslders the prescrthed oath 83 Binding upon her consclence; and

) she further uttered the words “So Help Me God” fn my prasgnce.
CIRYGAIGIA
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* QUR CLIENTS, ISGQVERY HEALTH

GUR DHSCUBIOHN WITH YOU

YO ENLIGHTEN YOU ON DISGOVERY’S NEED FOR INFORMATION, ' s

THE REASON THERHEFORE AND WHAT WE NEED TO [INFORM YOU
REGARDING ANY POGBIBLE GLAIMB FOR THE NNRY YO

SUSTAINED . 7
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11 REGARD TQ CLAS AGAIMST THE ROAD AGCIDENT FUND FOR Y 27
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2, Wo advisad of our having beon relarred do you by our client, Discovery Healih, your

madient ald scheme, .

Your Infermation thaf yotr wors in a molor vehiole aceidont (AVA} and what wa
tald you In rogard thereto

3. R e e e TP LU L R RS
i) ; % ; R pe e Ry B e R
% =0 AN e 7?3- Pl % By %ﬁ

4, Wo Indicated Thel wilth pegligonse oﬁ the part of anoflier vehilcle 4 cfaliny could be
mede agafnst thp Roed Acclien] Fund (RAF),

85, 1 yout did nol I any way contidbule Jo the MVA, dhen you should bo enifiad to
corapensallon In full {subject to kny capping that may bo fmposed bylaw I tegard lo
past o lulurg loss of Incoma), If however Yot are considered fo have confribuled (o
the aceldent, your rocovary miy he taduced by waat is ealiod an “apporiionment of
flabiliny, so miay bie less than 100 %, .

Poasihle wasting ¢ ha arrangstd (0 disousa i wmaller furthor td fo Wformy you
mors fully

7. Wo montioned (5 that wa are on the penel of approvarl aftorneys appolated by

Discovery Haplth {o tlenl with MVA mallers and 1o ausisi hoth Discovory and
lts mambars. :

The annexure herefo gives more detalls as tnentlonac bnfow

o "’I'Ew allached annexura gives mors dalalls In respact of:
M
¢« |he assistanco thal ve offer ont a no-win, no-fas basis and the fres consullation

olforad; aswall as

¢ some basle infarmalion vegarding clolms agelnst RAF,

Sumiviary - wo loek ferward to homring froiy yau and B the moantime vre wilt
report fo Discovery Hoalth on our contastwith yon ’

bofore

_arranging any ineotlng, Pleaso do nof hosilate te conlaet aur offices (ploase talk fo
Ms Lostie Mallmar o Mr Berger porsonally — they wil be hagpy lo clarify malters for

yorwithout phiigation). ..
£, We vish you 1 spesdy racovery,

Yours falihfyty
Norman Borgey & Parinors Ine ,

Par Mr Borgor

{Floaso nolo Ura this [oller b belng sont efecfronteally and fs tharoforo wivslanad)




NORWMAN BERGER & PARTNERS ING

Aliornoys, Nelores, Conveyancers & Aominislrolors of Dosensed Eslalos) £4.61h Avente comer Louis Botita
Avenuo Highlands Noith JOHANNESRURG Republio of South Afdea 2192 - P O Box 250 Highlands Norih 2037;

Tel 27 11 786-3095 Fex; 27 11 766-3141, emall Jnlo@momiiberser.co./a

4 THE ASSISTANGE THAT WE OFFER ON'A NO-WYIN, RO-FEE BASIS AND
THE FREE GONSULTATION OFFERED :

H
4. We will assist those who do iis fact have a clalin agalnst RAF and who cheose to use our
services (o asslst in tho recovery of damages for the nurles.

1.1 When we accept instryctions fo represent an Infured clalmant, we work on a no-
win, no-fea basts, which ineans thore Is no charge at all except If the case ls

suceesslul,

1.2 For successhil clalms, RAF would have lo pay a porlion of our costs and ihe
ciient the remalidor of olir gosts, .

1.3 Please hote that we o pol work on;a_percgniago basls and we must slrass this
bacause there aro some afforneys who_clalim to Work on a percentage bass,
bul lhah charge a higher poreentage than what they are allowed to by law and

1.4 I addttion, those attormeys fall to account o lhe ¢lients for what Is recovered In
casts from RAF and the result Js thal not only Is he éxcessive percentage
fakein, but iy addiion, there s no aceounting {o elients for the gosls recovesed
which should have been cradiled to the cllent. :

9. We want to asstre you that you wifl be undar no obligaton when moeling wilh
us. Piease nole the followhy:

24 7 Weolfer he constiliation at no cost fo you.

2.2 In that consultalion we should he able fo ascottaln sufficlent facls to get
a plima facle vlew oh whether a clalin can oF cahnot be made.

2.3 Obwviously when scme matters are borderline, we would prefer to taks
steps to gel addiional information such as polico Accldent Reparts,
nformation from Mdependent witnesses, photographs of the scens,
photographs of darmaged vehlcles, els, efc 1o see whether sueh
addillonal Information halps yau I any way to ivake the posiilon cloarer.

3, Firthermore atter masting with_us you will be under ng obiigalion to usa_our
smvices,
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SOME BASIG INFORMATION REGARDING GLAIVS AGAINST RAF

4, We want To Indicale Ih goneral terms the folfowing regarding claiing against RAF,
but stress hat at a meeling we could discuss the malter in greater delall,

.. B, We recominend such a meeling o discuss the matler so wa can explaln the
whiole situation and quel] any fears or misconcaptions you may have regarding
clalms agalnst RAF and Discoveary's tghis to recover fram third paitles, such-a

\ RAF, any dishursernents Discovery may have hade for (he frealmeant of Injured

persons,

6, Bosides re resenting any member who decides o Wistruct us n regard to th
e NCL e e

Rl wa vill Teprosait-Disvovery beoatiso Discovery fs entiflac] to vecover ||

dishursemmmzfonT RAF i out of MYVA's {If the negligonce of anothor Is ho % R

100 9% as already explained above, that peicenlage less than 100 % that may bs
finally awarded by a Gourt will guilde wirat percentago of the madical exponses ///,

- Piscovery can in fact recover),
7. Where an MVA results I personal lnjuries such as ware suslainad I the / "07% 23

cireumstaneas of the acclden! reforrad to above, the following Is a bifef summer
of the situallon regarding claims agalnst RAF: ‘ ey

» With negligence, us vou Indioated ahove, a elalm oould be made against RAF; /7 e /9"?7@

. 0 —

o RAF Is obligad n such clroumalances to compensale in the folloving respects 4
{to the extent of the parcaniaga of tho negligence of the negligent person Sy dade Sy
and taking Into account any conlithullon towards nogligence thal may be

7

7

4

apportioned to you (assuming there Is any negligence on your patf)y: Y m T (Péwcf]

o Past medical expenses (those disbursed hy Discovery would be /C el DR/
rofunded to Discovary and any that you may hava pald yourself will
b refunded lo you); ' TUA 1S

o Future modical expenses i the form of an Undertaking by RAF to e na ST ds 7

covor such fulire expenses which Underlaldng Discovery wouldl
adminisler on your hofalf to ensire thal any fusther dishtrsements -
they pald In the (ulure for any frealment would be refimded to

Distovery,

o Past loss of earnings atlsing from the MVA (nole that if tha injured .
person was pof n employinent at ime of the accldent (sg on account
of age), Mlire loss of samings may stif be of selevance hecause of
he affect of tho Injuries on a clalm for futtre loss of eamings thal has
to be {aken ito account during the Injured person's iifa thme); -

o Fujure loss of earnings (note what has already been set out above fn
regard to past and fulure loss of eathings)

o Paln and suffering which has a fimitalion {o sotfous injuries only;




&) Discovery
Health

25,2 Which membors of tha Soclety were welved In oy way b the maathgls) /
deltheration(s} referrad lo fn paragraph 25.1 shove? ‘And which members were

hwvalved In formulating and/or settling the LsSA refectlon?

26 Shotld you remaln of the view that Discovery s eititled to none of the information called for
ahove, kindly provide us with your consldarad basls for this view so that we way nddress ftIn

the PAMA notlce fappiication which wiil follow,

27 {(l".rieanwhﬂe we advise that Discovdry §s sufferlng ongolng, mounting hann as a result of the
Soclety’s fallure to date efilior to withdraw or'io correct the LSSA notice creulated of the start
of the month. We conflrm that, slnca the L55A notlea Discovery has racovered less tha'n 25%
of Its usual recoverles of past medical expenses far a corresponding time perfod, Discovery
kisows of no other factor of significance that may accaunt for this drap-off In recovartes ond
conclados that 1t s attrlbutable to the 15SA notice, tndead many finms of attornays — including
Ronald Bobroff & Partners — have In recent weeks relled on the 15SA notlee as the basls on
which they ar thelr dlients ava withholding amounts due to the scheme. {n this regard we
annies RBP's telefax dated 23 Februnry 20101 addressed to cllents who are mn'mimrs of

r

Discavery.) Blscovary's rights In regtard to losses catised by the LS5A notlce are resesved./ *
28 We look farward to your urgent respanse,

Yours falthfully,

TREN |

Jeff Katx
blscovary
Tel po: (i1 529 5143 .
Fax hoy 011 539 5144

E-mall: jeffreyk@discovery.cosa
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Discovery Health has appointed the following attorneys as our preferred providers:

Discovery

Health Medizal Schomne

Johannesburg, Sandton
lohanneshurg
Johannesburg
Johannesburg
Gauteng, East Rand
Gauteng, West Rand
Gauteng, Randburg

Gauteng, Randburg

Munro Flowers Vermaak

Israe!l Goldberg Attorneys
Hirschowitz Flionis Attorneys
Norman Berger & Partners INC
Clive Unsworth Attorneys
Podbielski Mhlambi Attorneys
Levin van Zyl Inc Attorneys

A Wolmarans Inc Attorneys

Tel: 011 327 5418
Tel: 011 485 4242
Tel: 011 880 3300
Tel: 011 786 3096
Tel: 011 618 2209
Tel: 018 786 2919
Tel: 011 886 0915
Tel: 011 781 6050

Pretoria, Limpopo Province and

Mpumatanga

Riette Qosthuizen Attorneys
Wilsenach van Wyk Attorneys

Gert Mel Inc Attorneys

Tel: 012 460 6359
Tef: 012 348 8859
Tel: 012 333 8290

Cape Town and Western Cape

Sohn Wood Attorneys

De Vries, Shields Chiat Ahttorneys

Smith Tabata Buchanan Boyes Attorneys Tel: 021 406 9233

Tel: 021 424 2638
Tel: 086 1465879

Knysna, George and Plattenberg Bay

Mosdell Pama & Cox Attorneys

Tel: 044 382 5333

Durban, Pietermaritzburg and KwaZulu

Matal

Thorrington Smith & Silver
Friedman & Associates

Berkowitz Cohen Wartski

Tel: 031 307 5171

Tel: 031 304 6045/6/7

Tel: 031 314 9300

Bloemfontein and Free State

MNaudes Attorneys

Tel: 051 400 4000

Part Elizabeth, East London and

Eastern Cape .

Fugene Raymond Attorneys
Struwig Haitingh Attorneys

lock Walter Attorneys

Tel: 041 487 2664
Tel: 041 364 2624
Tel: 041 363 5501

Contack us

If you need mare information about claiming from the Road Accident Fund, please contact Charmain le

Grange on 011 529 5097.

G8/13(13)




THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

JUDGMENT
Case No. 025/2012
Reportable
In the matter between:
ELIZABETH CATHERINA STEYN NO Appellant
and
RONALD BOBROFF & PARTNERS Respondent

Neutral citation: Steyn v Ronald Bobroff & Partners (025/ 12) [2012] ZASCA 184
(29 November 2012)

Coram: BRAND, BOSIELO AND SHONGWE JJA AND SOUTHWOOD
AND SALDULKER AJJA

Heard: & November 2012
Delivered: 29 November 2012

Summary: Attorney —duty of an attorney to client— breach of mandate —claim
for damages for loss of interest on the amount of damages awarded to the
appellant’s minor son in consequence of a delay in prosecuting and finalising the
claim against the Road Accident Fund (RAF)—whether the respondents acted in
breach of the written mandates — whether a delay of 14% months in finalising the
claim falls short of the standard of diligence, care and skill which can reasonably
be expected of a practising attorney — whether the appellant can legitimately
claim mora interest as damages when the respondents did not ewe her any debt.




ORDER

On appeal from: South Gauteng High Court, Johannesburg (Tsoka I sitting asa

court of first instance):

The appeal is disimissed with costs.

JUDGMENT

BOSIELO JA (BRAND AND SHONGWE JJA AND SOUTHWOOD AND
SALDULKER AJJA CONCURRING):

[1] This appeal raises the contentious question of the duties and obligations of an
attorney to his/her client and the circumstances under which an attorney can be held
liable for want of the requisite care, skill and diligence which he/she is expected to

exercise in handling the affairs of his/her client.

[2] In order to appreciate and understand the crucial role which a present day
attorney plays in many people’s affairs, T deem it necessary to give a brief evolution of
the profession of an attorney over the years. In his book, The Judicial Practice of

South Afiica, (4 ed) vol 1,at p31 G B Van Zy! said the following about the profession




of an attorney:

‘In ancient days the profession of an attorney was considered as “infamissima vilitas,” servile, ofno
value, and contemptible. But under the Roman Emperors Diocletian and Maximilian it became an
office of respect and good repute. Many people still think at the present day as the ancients did
before the period of these Emperors. Even Lord Macaulay, thé learned historian, who in all his
professional career held only one brief, for which he received a guinea, could not refrain from
remarking: “That pest whom mortals call attorneys.” But the present consensus of opinion, ali the
civilised world over, is that the profession of an attorney is an honourable and resbectab}e one, and
to be held in the utmost esteem. An attorney is nowadays an indispensable adjunct to everyone, not
only in lawsuits but in many other private affairs, and his office is deemed both necessary and
praiseworthy. It is essential, therefore, that the relationship between him and the public should be

better known; as also what is expected of him and what his obligations are.’

[3] Many years ago and whilst grappling with the liability of an attorney who failed
to give sufficient care and attention to the affairs of his/her client, De Villiers CJ said
the following in Van der Spuy v Pillans 1875 Buch 133 at p 135:

‘I do not dispute the doctrine that an attorney is liable for negligence and want of skill. Every
attorney is supposed to be proficient in his calling, and if he does not bestow sufficient care and
attention in the conduct of business entrusted to him, he is liable, and where this is proved the Court
will give damages against him.”

See also Armitage Trustees v Al lison 1911 NDP 88. The attorney’s professioﬁ having
become more diverse and sophisticated, these wise words are, to my mind, more apt
today than they were during the time of De Villiers CJ. Indubitably, this is the

yardstick against which the respondent’s conduct in this case has to be adjudged.

[4]  This matter is on appeal before us from the South Ganteng High Court

(Tsoka J) with the leave of this court. To a large extent, the facts of this case are




4
relatively simple and undisputed. Furthermore, the points of law raised herein are

short and crisp. They are: whether in its preparation, formulation, collation,
submission and eventual prosecution of the claim of the appellant’s minor son
(Micah), the respondent (a firm of attorneys) failed to act in accordance with the
reasonable diligence, care and skill expected of a practising-attorney or, as the
appellant contended, as ‘pre-eminent specialists’ inthe field of personal injury claims.
And if not, whether the respondent can be held liable for the consequential damagzs
suffered by the appellant, being the amount representing the interest which the
appellant lost on the capital amount paid by the Road Accident Fund (the Fund) 147
months late. Simply put, is it competent for the appellant to claim mora interest as

damages in a matter where the respondent is not her debtor.

[S]  The salient facts underpinning this case can be succinctly set out as follows:

On 17 March 2006, the appellant instructed the respondent to institute a third party
claim against the Fund on behall of Micah for damages resulting from injuriés
sustained in a motor vehicle accident which occurred on 28 August 2005. Tt is
common cause that Micah had sustained a fractured skull. The appellant and
respondent had entered into three written agreements which in essence gave the
respondent the mandate to investigate, process, lodge and prosecute the claim to
finality. These written agreements contain the essential terms and the fee arrangements
agreed upon between the parties. Pursuant to the mandate, the respondent lodged the
claim with the Fund on 27 February 2007. When the Fund failed to respond to the
claim, the respondent issued and served summons against the Fund on 12 December
2007. On 16 May 2008 and after the pleadings had closed, the respondents applied for
a trial date. Subsequently, the matter was enrolled for trial on 1 February 2010. The

trial date was allocated some months after it was applied for.




5
[6] The appellant testified that some time in 2008 or 2009 (she was not certain of

the date) she met Mr Bezuidenhout of the respondent’s firm who advised her that the
case had been enrolled for trial on 1 February 2010. It is common cause that some
time in October 2009 and after the respondent had notified the appetlant about the trial
date, she terminated the respondent’s mandate and took her file to another firm of
attorneys, Norman Berger & Partners Inc. She never gave the respondents any reason

for the termination of its mandate.

[7] The trial was held from 1-5 February 2010 and judgment delivered in her
favour on 11 February 2010. Insofar as it is relevant to this appeal, the Fund was
ordered to pay the appellant R500 000 in respect of Micah’s general damages and
R2 060 099 in respect of his future loss of earnin'gs.

[8] On16February 2010, amere five days after the judgment referred to above, the
appellant issued summons against the respondent wherein she claimed R479 485.20,
representing damages she suffered as a result of the interest which she allegedly lost
and which could have accrued on the capital sum of R2 560 099 if the respondent had

Jodged her claim timeously, ie 14%: months earlier.

[9] Inorderto understand the appellant’s claim, it is important to have recourse to
her particulars of claim. Essentially, the appellant alleges that she instructed the
respondent on the strength of the fact that it had advertised itself widely, and publicly
held itsclf out to be a firm of specialist personal injury attorneys. The appellant avers

further that it was an express, alternatively implied, term of the agreements between




6
the parties that the respondent would carry out its mandate with due skill, care,

diligence and professionalism expected of a specialist firm of attorneys who held
themselves out to be pre-eminent experts and specialists in the field of personal injury
claims and third party matters. Importantly, the appellant alleged that, in accepting the
mandate, the respondents tacitly undertook to prepare, formulate, collate, submit and
prosecute her claim against the RAF with due diligence and expedience and within a

reasonable time.

[10] The essential facts which are alleged to constitute negligence and breach of duty
on the part of the respondent are set out as follows in the appellant’s particulars of

claim:

+12 In breach of the written agreements aforesaid, Annexures “B17, “B2” and “B37, and the duty of
care owed by the Defendant to the Plaintiff in her capacity aforesaid, the Defendant negligently and
wrongfully failed and/or neglected properiy to timeously prepare, formulate, collate, submit,
institute and prosecute the Plaintiff’s claim to recover damages in that it:-

12.1 failed to deliver the claim to the Road Accident Fund on or before 30 July 2006 when the
Defendant could and shoutd have done so;

2.2 delivered the claim to Defendant on 27 February 2007, some 7 months after it could and
should have done s0;

123 failed to issue and serve the Summons within a reasonable time after the expiry of the 120
day period referred to in Section 24(6) of the Road Accident Fund Act 56 of 1996 which would
have expired on 28 June 2007 and that Summons accordingly could have been served on the Road
Accident Fund at any time after 29 June 2007,

12.4  only issued and served Summons on 12 December 2007, some 5% months after it could and
should have done so;

12.5  failed to have any regard to the fact that after the Road Accident Fund’s Notice of Intention
to Defend was served on 1 January 2008 and that its Plea was due for service on or before Friday 8
February 2008;

12.6  failed to deliver a Notice of Bar in terms of Rule 26 of the Rules of this Honourable Court




when it could and should have done so on 11 February 2008;

12.7  failed to have regard to the fact that had it served the Notice of Bar aforesaid the pleadings
would have closed alternatively the Defendant’s Plea would have received by no later than Monday
18 February 2008 and the Plaintiff’s Plea to the Defendant’s Counterclaims delivered by Monday 17
March 2008 at which time the pleadings in the action would have closed,;

12.8  failed to deliver the Notice of Bar aforesaid until 2 April 2008 with the result that the Road
Accident Fund’s Plea was only served on 11 April 2008;

12.9  only delivered the Plea to the Road Accident Fund’s Counterclaims on 7 May 2008 at which
time the Pleadings closed,

12.10 only applied for a trial date on 16 May 2008 when it could and should have applied for a trial
date on 17 March 2008, some two months later that it could and should have done so had it not been
negligently dilatory as set out above;

12.11 omitted

13. It was foreseeable alternatively ought to have been foreseen by the Defendant that the fatlure
to timeously:-

13.1  deliver the Plaintiff’s claim;

13,2 issue Summons;

13.3  ensure the close of pleadings;

would result in the Plaintiff suffering damages in her representative capacity.’

[11] Beforel can deal withthe merits of this appeal, it is imperative to decide first,
whether the claim herein is based on delict or contract. Mr Ancer argued withotlt
conviction that this claim was delictual. His main premise seems to be that it is
because the respondent held itself out to be a firm of pre-eminent expert personal
injuries attorneys and further that by failing to lodge the claim expeditiously, the
respondent was in breach of that duty. He was however at great pains to explain how
this claim could be said to be delictual whilst the appellant relied ona breach of a duty
arising out of the three written agreements she had signed with the respondent. When

confronted with this intractable difficulty, he conceded, rather reluctantly, that the




pleadings herein were not felicitously drawn.

[12] [ agree with Mr Ancer that plaintiff’s particulars of claim are not a model of
clarity. The seeds of Mr Ancer’s confusion lie in para [12] quoted in full in para {10]
above. It is plainly incongruous for the appellant to allege a breach of the written
agreements aforesaid, Annexures ‘81 B2’ and ‘B3" as the basis of her claims (which
is clearly contractual) and in the same breadth rely on an alleged breach ‘of the duty of

care owed by defendant to Plaintiff’ which is plainly a delictual claim.

[13] What is clear from the pleadings however, is that the appellant relied on the
three written agreements she had entered into with the respondent. Evidently, these are
the three agreements which regulated the relationship between the appellant and the
respondent. It follows ineluctably that the appellant’s case is contractual and not
delictual. Dealing with a similar problem in Lillicrap, Wassenaar and Partners v
Pilkington Brothers (S4) (Pty) Ltd 1985 (1) SA 475 (A), the Grosskopf AJA stated the
following at p 499D-E.

*...In the present case we do not have an infringement of any of the respondent’s rights of property
or person. The only infringen;lent of which the respondent complains is the infringement of the
appeliant’s contractual duty to perform specific professional work with due diligence; and the
damages which the respondent ctaims, are those which would place it in the position it would have

occupied if the contract had been properly performed.’

[14] Having had to determine whether the Acquilian action could be comfortably
accommodated in a purely contractual setting like in this case, Grosskopff AJA

concluded in Lillicrap at p 501G-H that he considered that policy considerations
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militated strongly against delictual liability being imposed for the negligent breach of

a contract. The learned judge enunciated the principle lucidly as follows at 499.A-

501H.

‘In applying the test of reasonableness to the facts of the present case, the first consideration to be
borne mind is that the respondent does not contend that the appeliant would have been under a duty
to the respondent to exercise diligence if no contract had been concluded requiring it to perform
professional services.

The learned judge continucd at 499D-F to emphasize that: the only infringement of which the
respondent complains is the infringement of the appellant’s duty to perform specific professional
work with due diligence; and the damages which the respondent claims, are these which would

place it in the position it would have occupied if the contract had been properly performed.’

Based on the fact that the appellant’s main contention is that the respondent, being a
firm of attorneys, failed to execute the necessary diligence, skill and care required ofa
reasonable attorney as contemplated in their written agreements, I find as Grosskopt
AJA did in Lillicrap that this case has to be resolved on the principles of contract and
not of delict. I find further support for this conclusion from Holtzhausen v Absa Bank
Ltd 2008 (5) SA 630 (SCA) where Cloete JA dealing with this legal conundrum said
at para [0]:

[15] Based on the fact that the appellant’s main contention is that the respondent, a
firm of attorneys, failed to execute their mandate with the necessary diligence, skill
and care required of a reasonable attorney as contemnplated in their written agreements,
T find, as Grosskopff AJA did in Lillicrap that this case has to be resolved on the
principles of contract and not delict. See also Holtzhausen v Absa Bank Ltd 2008 (5)
SA 630 (SCA) at para [6].

[16] I now revert to the salient facts of this case. In her evidence, the appellant
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emphasized the fact that she had advised the respondent through its candidate attorney,

one Ms Jacqueline Boucher (Boucher) that Micah required urgent medical attention
because of his condition and as a result she needed this case to be finalized quickly.
Importantly the appellant conceded that Boucher had advised her that such matters do

take some time to finalize.

[17) 1interpose to state that the appellant was the only witness who testified during
the trial. The respondent closed its case without presenting evidence. It is clear from
the appellant’s evidence that at all material times during the processing of this claim,
she was uncertain of the nature, extent and possible sequelae of the head injury
suffered by Micah. However, what is clear from her evidence is that she was at all
times seriously worried about what would happen to Micah. An EEG examination had
revealed some abnormalities. Furthermore, during an MRI scan on 12 June 2006, it
was discovered that Micah had a tumor in the brain. During a subsequent visit to Dr
Anderson, he advised her after consultation with one Dr Omar, Head of Neurology,
that Micah needed an urgent operation. This operation was done on 28 June 2006.
fnitially there was some doubt and fear whether the tumour was linked to the head

injury until one Dr Louw opined that he could not link the tumour to the head injury.

}

[18] Tmportantly, the appellant testified that as Micah had never manifested these
symptotns in the past, she was confused and required a second medical opinion to
allay her fears. This is understandable. This second opinion was given later by Dr
Marus. Sometime in September 2009, she met Bezuidenhout of the respondent who
advised her that the case had already been entolled for trial and further that they might

get about R2 million as damages.
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[19] In October 2009, the appellant cancelled her mandate to the respondent and

instructed her present attorneys. Asked why she did so, she explained that she was
aggrieved by the fact that, instead of taking Micah to various doctors for further
medical examination and reports, the respondent expected her to do that. She found
this to be cumbersome and unacceptable. It is clear cause that the appellant never
complained to the respondent of any delays regarding the preparation, submission and
prosecution of this claim. Neither did she write any letter to the respondent to register
her dissatisfaction in this regard. Even at the crucial time when Bezuidenhout advised
her that the case had been enrolled for trial, she never voiced any complaint regarding

the alleged delays.

[20] The primary issue to be decided in this appeal is, whether, given the
circumstances of this case, it can be said that the respondent’s conduct by delaying the
finalization of this claim by 14% months (the delay is not disputed) amounted to a
failure to measure up to the conduct expected of a reasonable attorney acting with due

care, skill and diligence.

[211 Mr Ancer for the appellant, argued forcefully that the respondent’s conduct
must be measured not against that of an ordinary reasonable attorney but that of a
‘pre-eminent specialist personal injury attorney’. This argument was premised on the
fact, which was common cause, that the res pondent had widely advertised themselves
as ‘specialists in major personal injury law’. The logical conclusion is that it should be
held to the standard which it professed to possess. It was contended further thata pre-
eminent specialist personal injury attorney would have appreciated that the appellant

required this claim to be {inalized without any undue delay and further that any undue
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delay would cause her financial loss in the form of interest which she could earn on

the money if the claim was finalized timeously and the money received was invested.

[22] The other issue closely allied to the above, was'the correct quantification of the
appellant’s damages. Mr Ancer submitted that the appellant was entitled to claim
interest at 15,5% over a period of 14% months on the capital amount of R2 560 099,
This is alleged to be interest which she could have earned if the claim had been lodged
timeously and the money invested. The 14% months period represent the period during
which the elaim should have been lodged and finalized (this was not disputed). He
contended that the interest rate of 15,5% was based on the interest rate prescribed by
the Minister of Justice in terms of the Prescribed Rate of Interest Act 55 of 1995. In

consequence no evidence was adduced to prove this.

[23] Onthe other hand, Mr Stockwell for the respondent submitted that the appellant
is bound by the written mandates she entered into with the respondent. He submitted
that there is nothing in the three written mandates to the effect that the respondent had
agreed or undertaken to execute the mandate as ‘pre-eminent specialist personal injury
atorneys’. He contended that as the respondent had accepted the mandate as a firm of
ordina.ry reasonable attorneys, its conduct had to be measured against that of an
ordinary reasonable attorney. He contended further that, in order to determine if the
respondent failed to live up to the standard of a reasonable attorney, it was imperative
that evidence of an expert in third party claims should have been adduced to explainto
the court how a reasonable attorney, faced with the same facts as in this case, would
have dealt with this claim. Absent such evidence, he contended that the cowrt had

nothing against which to measure the respondent’s conduct. Mr Stockwell submitted
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further that a determination of such a tricky question would depend on the facts of the

case, the nature of the injuries, their sequelae and the complexity of the case, all of

which was, admittedly, never put before the court below.

|24] Regarding the quantum, Mt Stockwell contended that as the respondent did not
owe the appellant any money, there was no underlying debt and therefore the appellant
was in law not entitled to claim mora interest at the prescribed rate. He submitted
further that it was incumbent upon the appellant to adduce evidence of what she would
have done with the money, in other words, whether she would have invested it and,
crucially, what interest she would have earned on such investment. He concluded by
contending that the mere fact that there was some delay (which was not disputed) does
not, without more, mean that the appellant suffered any financial loss. He submitted
that on the contrary, the delay might have resulted in the amount ultimately awarded to

the appellant having appreciated in the interim.

[25] The question that we need to answer therefore is whether by lodging the claim
14Y, months late, the respondent breached the tacit terms of its written agreeiments
with the appellant. Otherwise stated, the question is whether in so failing to comply,
the respondent failed to act with the necessary care, skill and diligence expected of an

ordinary reasonable attorney.

[26] What is clear from the above is that due to his injury to the head, Micah
underwent numerous medical tests to determine the nature and extent as well as the

sequalae of his injuries. No evidence was led regarding the amount of time which was
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spent in attending to the various doctors, the time it took to secure the appointments

and how long it took for the respondent to receive the medical reports from the various
doctors. Tt is clear from the appellant’s evidence that this was a sensitive and
complicated case which required patience and care for it to be handled properly. It
could not be rushed as it was important that the true nature, extent and sequelae of
Micah’s injurics be accurately assessed. Manifestly, such an assessment was necessary

for the accurate quantification of Micah’s damages.

(271 The énswer to the two critical questions posed above lies paradoxically in
another question, namely, how does one determine how a reasonable attorney would
have acted in similar circumstances. It is unfortunate that there is a paucity of evidence
regarding the nature and extent of the injuries sustained by Micah, their impact and
sequelac and, importantly, whether Micah still required further medical treatment and
if so, what kind of medical treatment and what its duration would be. All that one
could glean from the record is that Micah had suffered a fractured skull. Importantly,
the first EEG test revealed some abnormalities whilst the CT scan showed
calcification of the back of his spine. The appellant feared that Micah might develop
epilepsy. To compound her anxiety a tumor was discovered on his brain during an
MRI scan. She was later advised by Dr Anderson, after discussion with Dr Omar that
Micah needed an urgent operation. In the midst of all these, Dr Louw gave her arepoit
that he did not think that the tumour in Micah’s brain was caused by the accident.
Understandably, as a result of all these developments, she was confused and required a
second opinion. To my mind, all this is eloquent testimony that this case was not one
of the run-of-the-mill cases. Tt was complex and required due and proper care and
attention by a conscientious attorney. Importantly, the appeltant was alive to this and

as a result she was even amenable to a postponement of the trial. I am driver to
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conclude that her belated complaint of the alleged delay was contrived and ill-

conceived. Given the above scenario, I am unable to find that a delay of 14%2 months

was unreasonable.

[28] In the absence of clear evidence to prove what a reasonable attorney in the
position of the respondent, faced with a similar case under similar circumstances,
would have done, I am unable to conclude that the respondent failed to act with the
necessary care, skill and diligence which would ordinarily be expected from a
reasonable attorney. It is axiomatic that the conduct of a reasonable attorney
concerning a case that he/she handles will primarily be determined, amongst others, by
the facts and circumstances of the case, the investigations which had to be done, the
nature and extent of the injuries suffered and the compléxity of the matter. It would in
my view be unwise to attempt to determine the conduct of a reasonable attorney in
vacuo. As Van Zyl eloquently stated in his work, The Judicial Practice of South Africa
(above) at p 46, “...the degree of negligence or want of prudence, or useless work,

must depend upon the nature of each case.’

[29] Inany event, none of the three written mandates concluded and signed by the
parties stipulated any specific time frames within which the respondent was expected
to finalize this claim. The appellant never testified that there were any such specific
time limits. All she could say and did state is that she had impressed it on Boucher, the
candidate attorney that she would like this matter to be finalized as soon as possible.
In the same vein she had been forewarned by Boucher that such matters take time.
Regrettably, she never explained what she meant by the expressions ‘as soon as

possible’ or ‘within a reasonable time’. Suffice to state that the phrases ‘as soon as
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possible’ or “within or reasonable time’ are nebulous and relative and can only be

determined in relation to the facts and exigencies of the case as well as its complexity.
On the facts of this case, [ am unable to find that the respondent failed to act withina
ceasonable time, or for that matter with due diligence, care and skill as an ordinary

reasonable attorney would have acted.

[30] To encapsulate:
(a)  The appellant set out to prove that the respondent had failed to execute its

mandate with the skill, diligence and care required from a reasonable attorney.

(b}  The only evidence proffered was, however, that of the appellant herself who did

not practice nor was she qualified as an attorney.

(c)  Shorn of unnecessary detail, her evidence established two things. First, that her
claim against the Road Accident Fund could notionally have been brought before the
court much earlier and, secondly, she wanted her claim to be finalized as a matter of

urgency.

(d)  In argument counsel for the appellant contended that in the circumstances the
delays were so unreasonable that it justified the inference of negligence on the part of
the respondent. Or, in legal parlance, res ipsa loguitur, which literally means that the

facts spoke for themselves.

(¢)  But having regard to the authorities, this is clearly not a case of res ipsa
loquitur. That expression only comes into play if the accident or occurrence would
ordinarily not have happened unless there had been negligence, the court is not
entitled to infer that res ipsa loguitur (see eg Mostertv Cape Town City Council 2001
(1) SA 105 (SCA) parad1). As Isee it, the mere fact that the respondent did not bring
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the matter before court in the shortest possible time-frame does not necessarily justify

the inference of negligence. Even on the assumption that the appellant took a long
time which could, on the face of it, conceivably be described as unreasonable, the
enquiry whether this constituted lack of skill, diligence and care on the part of the
respondent would, in my view, still raise the questidn: what were the circumstances?

Logic dictates that once that question is raised res jpsa loguitur cannot apply.

(fy It follows that the appellant could only establish her case through the expert
testimony of a practicing attorney that, in the prevailing circumstances, a reasonable

attorney would have brought the matter to court earlier, and if so, how much sooner,

(g) TItis true, as the appellant contended in argument, that the respondent led no
evidence to explain the delay in bringing the matter to coutt. But the onus remained on
the appellant. Unless and until she established a prima facie case of negligence, which

she did not, the respondent was under no duty to give any explanation.

[31] Based on the above exposition, 1 am of the view that the appellant failed to

make out a case entitling her to the relief sought.

¥

[32] In the result the appeal is dismissed with costs,

2=
i
LM O Bosielo

Judge of Appeal
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BRAND JA (BOSIELO, SHONGWE JJA, SOUTHWOOD AND SALDULKER

AJJA CONCURRING IN THE JUDGMENT OF BRAND JA)

[33] I have read the judgment of my brother Bosielo JA in this matter and [ agree
with his reasoning as well as his conclusion that the appeal cannot succeed. Yet |
thought that perhaps I should say something about the quantification of the damages
claimed by the appellant because it appears to proceed from a premise which is
fundamentally flawed. Unless attention is called to this fundamental flaw; it may

perpetuate and snare future litigants in the same trap.

[34] The appeflant led no evidence that, if she had received the award of R2 560 099
fourteen and a half months earlier she would have earned any particular rate of interest
or, indeed, that she would have invested the money at all. She simply quantified her
claim on the basis of the award times 15,5 per cent per annum divided by twelve
months times the fourteen and a half months. In argument counsel for the appellant
confirmed the suspicion that the 15,5 per cent was the rate prescribed by the Minister
of Justice in the Government Gazette of 1 October 1993 in terms of the Prescribed
Rate of lnterest Act 55 of 1975. For the proposition that the appellant could
legitimately calculate the damages sustained by her minor son in this way, she sought
to rely on the following statements in Bellairs v Hodnert 1978 (1) SA 1109 (A) at
1145D-H:

‘It may be accepted that the award of interest to a creditor, where his debtor is in mora inregard to
the payment of a monetary obligation under a contract, is, in the absence of a contractual obligation
to pay intcrest, based upon the principle that the creditor is entitled to be compensated for the loss or
damage that he has suffered as a result of not receiving his money on due date . . .. This loss is
assessed on the basis of allowing interest on the capital sum owing over the period of mora . . ..

Admittedly, it is pointed out by Steyn, Mora Debitoris, p. 86, thal there were differences ol opinion
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amotng the writers on Roman-Dutch law on the question as to whether mora interest was lucrative,

punitive or compensatory; and that, since interest is payable without the creditor having to prove
that he has suffered loss and even where the debtor can show that the creditor would not have usad
the capital sum owing, this question has not lost its significance. Nevertheless, as emphasized by
CENTLIVRES, C.J., in Linton v. Corser, 1952 (3) S.A. 685 (A.D.) at p. 695, interest is today the
“life-blood of finance” and under modern conditions a debtor who is tardy in the due payment ofa
monetary obligation will almost invariably deprive his creditor of the productive use of the money
and thereby cause him loss. It is for this loss that the award of #mora interest seeks to compensate the

creditor.’

[35] Inthe circumstances contemplated in Bellairs, where the claimant is entitled to
mora interest at the rate prescribed by the Act, our courts accept that interest
constitutes a form of damages. But they do not require a claimant to prove that
damages were actually sustained. They act on the assumption that, had the payment -
been made, the capital sum would have been productively employed by the claimant
during the period of mora and that the mora interest consequently represents the
damages flowing naturally from the default (see eg Bellairs 1146H-1147A;
Thoroughbred Breeders’ Association v Price Waterhouse 2001 (4) SA 551 (SCA)
paras 82-83). What is more, liability for mora interest is not dependent on fault. The
claimant is therefore not required to prove that the delay in payment was due to the
negligence of the debt‘or. All that the claimant need prove is that payment was not
made on due date (see eg Scoin Trading (Pty) Ltd v Bernstein NO 2011 (2) SA 118
(SCA) paras 15-17).

[36] But I believe that reliance on Bellairs in the circumstances of this case
demonstrates a fundamental misconception, Bellairs deals with mora interest. So does

the Prescribed Rate of Interest Act. The term mora simply means delay or default. The
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mora interest provided for in the Act is thus intended to place the creditor, who has

not received due payment of a monetary debt on due date, in the position he or she
would have occupied had due payment been made. Thus understood the mora interest
contemplated in Bellairs and in the Act is what the Roman Dutch authorities described
as ‘belangende het gene aan de principale saak toevallig is’ which was translated in
West Rand Estates Lid v New Zealand Insurance Co Ltd 1926 AD 173 at 177, with

reference to these authorities as ‘ancillary or accessory to the principal obligation’..

[37] This is to be contrasted with a case such as the present where the interest is not
ancillary or accessory to any principal monetary debt, but is used as a component in
the calculation of damages for alleged breach of mandate. Differences between the

two situations are explained thus by Fagan JA in Union Government v Jackson 1956
(2) SA 398 (A) at411C-H:

‘In considering this question of taking into account the time that may elapse between the date when
aman is deprived of an asset and that of his being reimbursed by receiving compensation for it, we
must be careful to distinguish between two different approaches that call different legal principies
into play and may therefore diverge greatly in their application to particular circumstances. The one
approach is to treat this lapse of time as merely an element — one of many items — which the Court
may be urged to bring into its reckoning in computing or estimating the damage which a plaintiff
has suffered and for which he should be recompensed. . . . ,

The other approach is that of dealing with the liability to pay interest as a consequential or accessory
or ancillary obligation . . . automatically attaching to some principal obligation by operation of law.
The best illustration of this type is the liability for interest a fempore morae falling on a debtor who
fails to pay the sum owing by him on the due date. Here the Court does not inake an assessment; it
does not weigh the pros aud cons in order to exercise an equitable judgment as to whether, and to
what extent, the interest-bearing potentialities of money are to be taken into account in computing
its award, The only issue is whether the legal liability exists or not; if it does, the rest is merely a
matter of mathematical calculation: the legal rate of interest on a definite sum from a definite date

until date of payment.”
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[38] The same differences between the two situations can be illustrated with

reference to Crookes Brothers Ltd v Regional Land Claims Commission for the
Province of Mpumalanga [2012] ZASCA 128. What the appellant, Crookes Brothers,
claimed was mora interest at the prescribed rate of 15,5 per cent on the purchase price
of land which was not paid on the date agreed upon in the deed of sale, but only some
months later. The court of first instance dismissed the claim, essentially, on the basis
that the claimant enjoyed the benefit of remaining in occupation of the land during the
period of its debtor’s default. On appeal this court, however, referred to the distinction
between mora interest, on the one hand, and interest as a component in the calculation
of damages, on the other, which was underscored by Fagan JA in Jackson. With
reference to this distinction, this court then held that the claim in Crookes Brothers fell
within the first category of mora interest. In this light, so it was held, the claimant was
entitled to nmora interest caleulated at the prescribed rate in terms of the Act; that it

was not required to prove any actual damages; and that, in that event, the fact that the

claimant enjoyed the benefit of possessing the land during the period of mora was of

no consequence.

[39] By contrast, it is clear to me that in this matter interest was not claimed as an
accessory of an ancillary obligation to a principal debt. The Road Accident Fund was
the appellant’s debtor for the amount of the award. The respondent was not. There was

therefore no principal debt owing by the respondent. The rate of interest prescribed

under the Prescribed Rate of Interest Act therefore simply did not apply. In

consequence I agree with the respondent’s argument that, absent any evidence that had
the appellant received the amount of the award fourteen and a half months earlier, it
would have been invested at a certain rate of return, the appellant had failed to

establish a quantified claim for damages. For this reason alone ~ and apart from all the
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other reasons that appear from the judgment of Bosielo JA —I therefore believe the

appeal should fail.

-
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STATEMENT

I, undersigned,
MARK BELLON

do hereby state as follows:

1. I am a member of Discovery Health Medical ("Discoveiy™).

2. After I was involved in a motor vehicle accident, and whilst I was in intenslve care
ry wife was contacted by persons representing Discovery who demanded that she
sign an undertaking compelling me to make a claim against the Road Accldent Fund
and reimburse Discovery whatever medical costs it had or would pay relating to my

accident.

3, The demand was accompanied by a threat to immediately terminate medical care to
me and to reverse the cost of any treatment which 1 had already received because of

the accident,

4, 1 did pursue a personal injﬁry claim and instructed Attorneys Ronald Bobroff &
Partners Inc. The claim was successfully finalized.

5. 1 instructed my Attorneys not to furnish any undertaking to relmburse Discovery or
its coflection agents as I did not believe they were entitled to this glven that 1 had
never at any stage prior to joining, on jolning or at any time thereafter ever been
Informed that my benefits excluded non-iilness generated medical care or that same
were subject to exclusions and conditions, '

6. I was recently approached by Alan Jacobson, an acquaintance of mine, employed at
Discovery, who informed me that Jeff Katz (“Katz”), wished to meet with me to
discuss my unhappiness with Discovery, 1 thereafter recelved subsequent
communications from Katz via Jacohson as set out below.

7.1  Katz stated that Ronald Bobroff & Partners were secretly retaining money in
respect of medical costs without disclosing this to clients and that they would

do the same to me.

.Y
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SIGNED AT JOHANNESBURG THIS 30™ DAY OF JUNE 2011

AS WI

1.

As/30.6.11

7.2 That Katz was prepared to have Discovery waive any claim against me with
respect to the amount of approximately R500 000.00 they had, and were
demanding frotn me in respect of medical expenses.

7.3 The lmpression I got was that Kalz was very emotionally invelved and wanted
to "buy” me off so that I be used by him to neutralize Ronald Bobroff in his
endeavours to protect his clients, as aiso the clients of other Attorneys, who
had been and were being harassed for payment of tnonies by Discovery/Katz
under circumstances the same as applied to me.

7.4 It was further my understanding that Katz was very concerned that it would
becomne public knowledge and that the Registrar of Medical Schemes Council
would aiso become aware that Discovery had not and was not complying with
the Medical Schemes Act.

7.5 I understand that the Act requires medical schemes to see to it that
prospective members and members are fully informed as to exclusions or
conditions applicable to benefits and of course, that members initially receive
a detailed summary of the rules of the scheme and the rules themselves.
Clearly this never happened prior to and during my membership of the

scheme,

I confirm that I am entirely satisfied with the service I have received from RBP Inc,
the outcome of my case and the fees and disbursements charged to me.

I believe that Discovery/Katz's conduct in threatening and seeking to intimidate
Discovery members who have suffered the misfortune of sustaining injury in a road
accident, especially at a time when such members may be fighting for their lives, is
immeoral and wholly unethical, if not iltegal.

I have been advised that a substantial portion of the medical costs which
Discovery/Katz have been demanding from me fall under Prescribed Minimum Benefit
Care and which may not be refused or made conditional in terms of Regulation 8

{10} of the Medical Schemes Act,

My wife, who was the recipient of the threats I refer to in paragraph 7 above will sign
at the fool hereof to confirm the aforesaid.

TNESSES;
ﬂge’“ v
%;{ Belloh

o
4

Jody Bellon
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AFFIDAVIT

I the undersighed

DEAN ALMEIDA

do hereby make vath and state as followss

1,

3.

s.."l

6,

My personal Injury clalm was attended to by Ronald Bobroff & Partners Inc. to my satisfaction,

Atthe (lme of the accldent, | was a member of Discovery Health medical schenye but had never
from the time | had orlginally Jolned until today ever recelved a copy of the Rules applicable to
my membership nor any hotification of any changes to such Rules,

1was never Informed from the time of jolning Discovery Health to date that there wére any
conditions or exclusions relating ko motor vehicle accident medical care or that | would be
obliged to make any clalin against the Road Accident Fund nnd reimburse Discovery Health any
redical costs recovered and previously pald by them,

Some two yéars after my claim was settled, t-was contacted by Bonny af Discovery health
telephonically who Informed me that ) still ewed Discovery Health money,

Sha Invited me to meet with M. 1 Katz of Discovery Heatth and the meeting took place In dup
course. Katz Informed me that there was still an outstanding amount due to Discovery Hesith
arlsing out of the accldent of APRR. 2008,

tenquired from him why Lhad to pay Discovery back anything when 1 pald premiums ta cover
what [ befleved to be all my medicat axpenses from whatever cause and that | had never been
advised at the time of or any Bme prior to contracting with Dlscovery that there were exclusions
or conditions relating o motor vehlde accldent generated medical costs,

Katz responded “It’s in your contract”, | replied that no-one had ever told me and brushed off
the comment agaln reverting to the fact that | owe Discavery monoy and that | am responsible

for it

He then interrogated me as to how | caine to Instrict my attorneys Ronald Bobroff & Partners
tne, | Informed hfin that thelrm had been contacted by my flancé to come and sea me asthere
were informative pomphlets and posters atthe hospital offering advice to accldent victims such

as myself.

Katz thep described tho fact that my attorneys had seen mie in hospital as "ambulance chaslng”,
1 tobd him | diif not understand what that meant to which he replled “lawyers walt In hospital
reception areas or get others to walt and recrult dient's like that, and thet this practice is
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11,

comimon but Hlegal”, | understood that he was referring to my attorneys as being ambulance

chasers.

He enquired as to whether thad slgned any documents 1o which | responded that t had and that
nw flancé was present at the ime and was assisting me and had recelved an explanation
concerning all the documents which ware required to be signed for the caso,

Ha went on and on trying to extract a statement from me that it wos In fact the attorneys who
had approached me and not the other way around. He was clearly hostila towards Ronald

_pobroff & Pastners inc, and I my opinfon, he was trylng to twist my words,

12

13,

14.

15.

16

13,

Eventually, [ toid him that I was very pleased that | had Insteucted Ronald Bobroff & Partners
tne., In particutar, that Darren tobroff had attended to my clalm and that during the years thave
worked with hlin, he was at all times courteous and helpful in every way, Further, that theyhad
carcled the cost of vy case for years and had never requested any money,

tconcluded by Infarming Katz that Inmy opinton Ronald Bohroff & Parkners inc, was a great legal
practice, -

At the end of the meeting, he asked me to forward hm the awards document and the
breakdown of who got what In the deal. 1asked himif this would affect my Discovery clalmsin
future, hls résponse was "It won't affect It too much, just help us to help you”. Fdid not know
witat that meant until the next phone call from hiny

Katz requested certaln documentation from me which 1 did not have In my possession, |
contacted my attorneys to provide me with-such documentation, My attorneys advised that
they had in fact already provided Discovery with the requested information, Hiturn, eontacted
Katz Lo advise and guestion why he was requesting documeniation from me which he already
had In his possession and furnished by my attorneys. His response was “No, some of the
docuiments are incomplete,

Katz then requestad | attend another meeting with thelr attornoys because ho wanted to take
ﬂoproff ta Court as they had misled me, This meeting did ot occur as Fwas not avaltable.

 then contacted iy attorney to advise him of this and was advised not deal with Discovery
Heaith directly but refer them to my attoraey,

| emaited Bopny and advised her to deal directly with my attorney. Shortly after she received my
ematl, she contacted me tefephonically and trfed to convince me to come to the meeting say
that it was Iy my best Interest, When | relterated that she should deol with my attorneys, Katz
got onto the phone, was rather aggressive saylng “that the money Is owed and that Bohroff and
myself are responsibie for this outstanding amount. i would be easier if 1just cooperated with
his department to stralghten things out”,




1%, Katzand Bonny contlnu'ally pltoned me on several occastons In order to make arrangements to
attend the meeting, 1 agreed simply to get him off my back. Hawever, | never did attend the
meeting as Fost my Job end had to make ¢ertaln adjustments.

20. I was then conlacted agaln by Bobay and on tha secong occaston, Katz got onto the phane
asking “what do you think you are dalng, de you want o make this easy for yourself or hard?”
He replied that “if you sit with us and our attorneys, you wen't be responsible for the amount
hacause you were misled”,

21. 1 responded by saying that | thought It was Discovery Health who was misteading me and
harassing me. | told them It was unfalr them glving me an ultimatum like that to which Katz
responded “Well you either helping Us or you not”. | ol him | was ot prepared to help him,
He was rather apgressive and put the phonte down,

Thus signed and sworn before me on this the /77" aroh day of
2011, the deponent having acknowiedged that he knows and untdarstands the
contents of this Affidavit and lhas no objaction to taldngy the prescribed oath which
he/she conslders hinding on her consclenca,

commsﬁ?m OF QATHS

LOYIS SUN
Commigsionsr of Oaths
Profetising Artorney
3 Ashford Road
Parfwoad, Johannesburg
South Africa




8 STATEMENT

{, the uncleraignad,

ZVAWDA

o horeby state under oaih the following:

3,

7

1 am on adylt female.
On 21 Seplember 2002 I whd involved s
subsaquently contuted atlorneys Romald Dobroff & Partuers Inc to insttiute n

fm against he Road Accldent Tand on Delwnif of my hushand, my soR ansl

1 a molor vehicle avcldent and

¢la
myselle
At the Inltial consultation on 97 September 2002 1y tusband and T signed

mandates authorlsing Ronakd Bobroff & Pavine:s fae to st on our bebatf ancd

wap also provided with a new cient letter which provided a outline of the

claim and In partlcular the Iasls of fees charged.

A the thne of the accident my famiily end 1 were members of Jiscovery
imes that we weve coverad for alf

Tealth Medient Aid and belleved at ali L

medical und hospital weatment required in particalar all tauma velated costs.

Al no slage was ny hatsbamd or T ever juformed about any excuston clouses

In Discovery's rules in pacleatar that relating to exchwdivg linbitity for nll

road acelctent ge:ieraied nedicni costs,

At noslage was my husband or Lever provided vith Diseovery’s rules and ov

a detalled stmmary of such rules. We were also nevey provided with any

syriten nollfications as 10wy proposed amendment to their rules.

Both my husband’s and my datm (atised fn September 2008 aud at that

stage we were still not aware of ony exciusion clause In Discovery's rules

relating o motox vehicle accident generated expensad.

Both my husband and 1were extremely satlsfled s 10 the service received

from Ranald Bobroff & Pariners Toe
Yarraj explained the fee options available and bothe my

and n partieudar the yasull ebiahted.

Our atiorney Plppa
husband ang § elecled to be charged on a tme basis 80 28 to be guavaniced a

nel seklement amount takiog into account the possible rska of not tecovering




pr— Fo——

the fulf dlshursailent ¢osls,

" 10, Upon recelpl of the costs both iy fwishond mud T weve provided whih a final

payraent and a full statement of accotust which we algmed for in early 2009,
11, Tn Deceraber 2010 we were contactad by Discovery Tlealth denanding
payment of the rpedieal expenses Inewered as n result of olir motor vehicle
aceldent, This was some elght years after he neldent and nearly two years
after my maller sqttlec. 7
12, 1 wao shocked as 1 bad no klea what Discovery was veferving lo as T hnd paid
my premivms foa'lwhat I bolteved was full cover and was never requested lo

refmburse them at any stage,
13, 1 s harasaed by Yonny and/or Charmalne of Discovery’s legal deportment

who insisted that we had been misted and that owr altorneys retained the
medical expenses for themselves withaul paying them over to Digcovery.

14, Bomy und/ox Limmahw further advised that if we asslst him {hen
Piscovery would nol aue s for the medical expenses owed but would seck
{hds rom my aliorheys.

15, We felt that we hai;i no option but fo cooperate and Boxuny and/or Charsnlne
regucsled we mpe{ with Discovery's aitorneys.

16,1 was advised by Piscavery's attoneys that they would assess Ronald
Hobroff's flles nm{ would be able to prove that thay retatned the medical
axpenses for meamplves wihout disclosing thils tome,

17,30 we were CO!\LLU\G({ as lo their conduet or the menner In which they
eharged us we wollld surely have guestioned this of even complnined to the
law sociely and WOﬂfd have ransferred ot daughiers matter elseivhere,

18. 1 have veact « statcm?ms from some oltier Diacovery membeys who nre clients
of Ronald Bobrofé and it is clear that Discovery has adopted the same
extortion tactivs so [‘as to bry aned shanipulate members info betieving they owe
Digcovery money sndd that if they do not cooperate with Discovery they wil
I anesl. ‘

19, Tt js nows clear 1o n;e that L and vy famdly were'simpiy being used as pawns
by Discovery in mi sliempt to Intimidate and sitence Ronakl Bobroft {rom
exposing D}SFD\'CIY s non compliance wib the faw,

n0. It js diograceful that such n luege public entity treats Hls members in this

waner and delibe{'ahﬁ!y fatls 1o digelose these unjust e'«fuumn clawses bul

g
|
g
|
|




e o ot kst it

Y T L

years laler seeks {0 rely on thom.

" o1, 1 belleve His §s a‘

advantape of.

watter for the Cownclf of Medicnl Schones to investigale sv

ns fo prevent olhin‘ members of Discovery from belng vielnused and taken
|

DATED AT JOHANN
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-
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STATEMENT

1, the undersigned

PULENG MIKHATSHWA (nee SIBISI)

do herehy stale that:

1.

I joined Discovery Medical Ald on the 1%t February 2002 through a Broker, Mt

Paul Kemp after a presentation by him,

I had heard good things about Discovery from Mr Kemp who advised me

about the Vitallty Plan.

At no stage did My Kemp advise me that If T was Invelved in a road accident
that there were exclustons and conditlons and that I had to sign documents

undertaking to clalm at my own risk and cost from the Road Accident Fund,

The only excluslons 1 was told about was the exclusion for me and my son’s

pre-axisting acne condition.

1 never received a detafled summary of the rules when 1 joined Discovery In

2002 and have naver ever recelved a copy of the rules from Discovery.

When I was Involved In the car accldent on the 16 June 2005 tH after the

accldent 1 was never told by any member of Discovery's staff that I had to

"




10,

11,

12.

claim from the Road Accident Fund and reimburse Discovery for ahy paymant

made In respect of my accldent,

1 never recelved any notice frotn Discovery at any time that they were golng

to amend the Rules.

1 recelved a letter In December 2010 from Discovery requesting that I
relmburse thern medical costs pald by them in connectlon with my accident
and that fallute to do so would result in my medical ald being cancelled, This

was threa years after my claim had become settled and six years after my

accldent

Oon Monday the 22" Angust 2011, I recelved a call from Gclnile of Discovery
Health. She enquired from me whethor my third patty clalm had become
sattled. 1 Informed her that my case had been settled “long ago” and qnquired

from her why she was asking, She even threatened to stop iny medlical ald,

She requested that I call into thelr officas In order to discuss the monles I had

recelved from the Road Accident Fund in respect of medical expenditure,

I told her to contact Ronald Bobroff & Partners Inc, my attornays who had
dealt with the matter, I declined to do so and expressed my satisfaction with
the result my attorneys had obtained from me and 1 also nformed her that I
had been fu!ly accounted to and that n-w attorneys had not retalned any

amounts due Lo Discovery as she was alleging,

She then termlnated the call,




13,

14.

16I

17.

18,

19,

Within an hour, she once again telephoned me and enquived from me If T still
was not prepared to come to thelr office to discuss the matter. 1 agaln

mformed her that she had to contact my attorneys to discuss the matter,

She then Informed me that If 1 dil not attend a meeting at their offlce, my

medical ald would be cancelfed.
The call was then terminated.
Discovery's conduct has i my oplnlon been immoral and unlawful,

1 have noted the provistons of the Medical Schemes Act especially Sectlon 28

(L)1),

1 regulre the Counch for Medical Schemes to Investigate Discovery’s non-
compllance with the Law and the way It oppresses members to who have

already suffered injurles and pain In read accldents,

I also request Councll for Medlcal Schemes fo investigate why Discovery

Medical Ald’s Trustees do not observe their dutles i terms of Sectlon 57 (4)

{¢I} of the Madical Schemes Act

PULENG MIKHATSHWA




28 Oct 11

10:05 fax sender 0i1 7820767

HOUGHTON HARPE

TTORNEYS & CONVEYANCERS

14 5t John Road Houghion F3tate Houghton
P O 8ox 1498 Plnegovirle 2323 » Docex: 460 fohanneshurg
Telephone: (011} 648-1056/7 « International; +27 {11] 648 1066/7
’ Facstmile: {11} 648-4894
Emailt info@houghtonharper.co.za
Website: wyw.houghtonharpet,co.za

19 Qctober 2011

MR JEFFREY KATZ
PO BOX 784262
SANDTON

2146

BY REGISTERED MAIL
Dear 8l
RE; DISCOVERY MATTERS

The above matler and the telephone call on 11 Oclober 2011 between Judy Harper and
yourself refers.

ItIs common cause thal you contacled our offices with the Intention lo speak lo the wriler,
and when [nformed she was unavailable, you Insistod to he put through fo lhe writer’s
personatl assistant, Judy.

Judy recorded that you have aireged that Houghton Harpsr has a complain{ against
Discovery. Further, thal there were a number of issues that the wriler neseds to understand,
further yet that if the wiiter did not call back, she would be dragged into the issue with a “blg

firm” and repored to the Law Sociely.

The writer has chosen to conduct our interaction in wiling,

The weller requlres you fto kindly explain the above as in the viiter's opinlon It is a very
definiie threat against her and her firm.

Your trgent written advises are awailgd.

Yours faithfully

MRS G HARPER
HOUGHTON HARPER ING

DIRECTORS: OUNCAN HOUGHTON (Eproc LD}, GIUSEPPIMA HARPER {PA LLB)
PROFESSIONAL ASSISTANTS: MARIZA LABUSCRAGNE [Bprac), SOANNIS COMDOGHANNIS (DA LLRY, BRETT GLADWIL (L16)
CONVEYANCER: HESTER KEMP {LEB}




. - Preclosuny Dullding
TH E LAW S 0 C I ETY 123 Paul Kiuger Street, Peetorio 6002

OF THE Dozex 50

PG Box 1493, Pretoria 060
NORTHERN PROVINCES et 01293 5902
Yacorgrrated 3t the L Satiety ol Wbt Traasenat Fax 012 321 7433
$iniag Gasueag, Uproabiags, Lingpaps & Neath West Brovinees E-meit drestorflsnp.org.za

Your el
" Uwed. MJSG sl

1 February 2013

To whom it may congern

Dear Sir / Madam,

DISCIPLINARY PROFILES: DIRECTORS — RONALD BOBROFF & RARTNERS
INC.

| hereby wish to confitm that | have perused the disciplinary records of the Law
Soclety and that the partners of the above practice (Mr R Bobroff, Mr D R Bobroff and
Mr § D Bezuidenhout) have, since the practice was established on 1 October 1975,
never heen found guilty on any charges of unprofessional conduct by the Law
Society,

Yours faithfully,

* MJ S GROBLER
Diresto
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