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ocean in addressing the demand for legal
services at the lowest end of the financial
spectrum, because this is a classic instance
of cross-subsidisation. The high value work

Fhe attiiide (s thar reflected in one
fudge's description of counsel’s argu-
inent as leaving no stene or any part

thereof unturned.

must continue in order to meet the costs
of the free work and with many small firms
of lawyers and those at the Bar who are al-
ready struggling lo make ends meet, pro
bono work is a luxury they can ill afford.

Ulifmately 1 believe that there will al-

ways be an unsatisfied dermand for legal
services and there will always be good cas-
es that are not brought to cowrt and good
defences that are not advanced because
of the inability of people to fund or obtain
fuhding for the proceedings. We can facili-
tate access {o justice by way of endeavours
to reduce levels of costs by simplifying
procedures, better case management and
contingency fee agreements. It would be
a work of superevogation for me to try in
a short paper to reprise what Lord Justice
Jackson has already done, T make only a few
comments fiom our domestic experience.
Contingency fee agreements have been rel-
atively successful in South Africa in making
personal injury litigation available to even
the very poor in our comimunity. Whilst we
have a statute that regulates this topic® it
is badly drafted and generally ignored by
the attorneys who act on a contingency.
In practical terms these attorneys conduet
litigation on a 'no win, no fee’ basis where,
at the successful conclusion of a case, they
will tax 2 conventional bill of costs (which
covers a fair proportion, but notall, of their
disbursements) and charge over and above
that a proportion, wsunally 25% though
sometimes less with small claims, of the
damages recovered. The latter fee is notre-
caverable from the other side. Whilst there
are occasional complain(s ol over-reaching
in these arrangements by and large they
appear to work well and people are willing
1o sacrifice part of their damages in refun
for making some recovery,

== =In regard to court procedures I have lit-
tle doubt that measures to speed up cases— )

by simplifying procedures can reduce costs
simply because they involve less work and
therefore fewer billable hours. However [
am sceptical of achieving this through the
front-loading of costs by way of detailed
pre-action procedures and by shifting the

taking of evidence towards written witness
staterments. Mot only does this make pro-
ceedings more costly as noted by Lord Jus-
tice Jackson but in a country such as ours
’ where there are wide differ-
ences between the quality of
legal practitioner available to
the well-resoutced and those
available to ordinary people
it has the potential to work in-
justice, because the one side’s
lawyers are better resourced
and more adept at giving evidence than
those of thelr opponents. And we need
o acknowledge that when evidence is re-
duced 1o writing it is the lawyer’s voice that
we are hearing not that of the witiess, '

Lastly if something can be done to})
Teak the near universal reliance on charg-

ing by time, particularly by attomeys, but
increasingly by counsel, that would be a
good thing. Our courts have bemoaned it
s a basis for charging fees, desciibing it as
putting a premium o slowness and ineffi-
ciency."] 1t started as a way In which clients
couid monitor the costs charged to them.
It has become routine because it is easy to
calculate (especially if the hour is 6, 10 or
20 minutes, which is low most law firms
caleulate them) and I would suggest prof-
itable when law firms demand anywhere
from 1500 to 2200 billable hours annually
from professional staff at the junior and
middle levels.”® Cleaily it provides a per-
verse incentive to the lawyer to manipulate
the time spent on a case and I was always
amazed in practice by the number of hows
my juniers would claim to have spenton a
draft prepaved for my consideration. The
problem is that the practice is well nigh
untversal, although ray information from
speaking to the managing partners of lead-
ing firms is that it is highly unpopular with
clients and a constant source of disputes
over fees especially in litigation. Bven ex-
perienced costs judges admit to difficulty
inkeeping the number of hours claimed in
check when looking back over a case. How
much less qualified is the litigant who is
facing a bill calculated on an
hourly basis irrespective of how
much can be recovered from
the other side? There can be lit-
tle doubt that it increases costs
and inhibits access {o justice.

this country hourly rates
are used only to a limited ex-
tent in the taxation of bills of
costs,'® and a menu of tariff
items is specified in the rules
of court. However that creates the prob-
lem ol keeping the (adff up to date with

the result that recovery is usually limited to
50 or 60% of the actual cost to the client.
There is the hurther problemn of the artifi-
ciality of determining ihe value ol work on
a basls wholly different from that actualty
used as between the attorney and its client.
However if hourly rates are introduced into
the taxation process, as I understand hap-
pens elsewhere, the rates used are likely
to be based on those charged in practice,
which effectively endorses the current level
of attomeys' charges. The one glimmer of
light on this particular horizon is that it ap-
pears that the customers ave beginning to
revoll. Articles in journals and professional
magazines note that corporate counsel
are increasingly demanding that work be
charged on a fixed rate fee basis agreed at
the outset of the instruction. I suspect that
the problem of hourly rates is more likely to
be resolved in the marketplace than by in-
tervention from the side of the couits

Reverting ta my basic theme, however, it
seems to me that all these reforms and ad-
justments address the problems only at the
margins rather than bringing about a sea
change in the level of costs and the ability
of ordinary people to obtain access to jus-
Hee at affordable prices. It is undoubtedly
helpfil to allow some form of regulaied
contingency fee arrangement =na3 evneri-
ence suggesis that clients are
accept some diminution in the
er than forego their claim entin
one suspects that at the lowes
people will regard their claims
worth pursuing. To permit sorr
litigation by outside funders it
idea although it is likely to 1
to a limited range of cases i
profit can be expected and th
plications are potentially trou
Baroness Deech points outinl
have yet to wark out the recc
constmerism and ethics’ in t
other spheres.

Tt is also helpful to look at ¢
issues of cost shifting in areas

1o permil some funding of iitigatio
kre autside funders is also a good idec
although it is likely to be restricted to
o Hmited range of cases from which
a profit can be expected and the
ethical implications are potentially
rroublesome.

cial review, Our own experience in labour
cases, where adverse costs orders are rare
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