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His Honourable Judge W J van der Marwe

Dapuly Judge President

North Gauleng High Gott

PRETORIA

Fax: 086 640 1361

Dear Mr Justice Van der Merwe,

PRAGCTICE DIRECTIVE: PARAGRAPH 8,16 — SETTLEMENT AGREEMENTS AND DRAFT
ORDER

A soparale letier was addressed to you on 1 September 2011 confirming the willingness of the
Law Sociely to pardiclpate in the slaled case fo delennine the valldity of cominon law
sontingency fee agreements, which included & proposed modet common law agreement oh
which you silll have lo comment,

A further memorandum will he furnished to you shorlly on the proposed staled case to convey
the suggestions of the Law Soclely in this regard.

Withs raference to your letter dated & Oclobsr 2011, the Law Soclely beflevas It [s important to
deal separately with agresments purporiing to be in tarms of the Contingency Fees Act, 1997,
but which, In tho view of the Gourt, do not comply with the Act,

Given the peremptory agresment which Is required to be used In terms of the Act as
prociaimed in 1699, there is lhnited scope for variation andfor amendment to such adgreemsnt.
To the extent that the Courts encounier amendinents or vatialions not provided for under this
Adt, the Law Sociely is obligad in terms of the Act and its slatutory duly to consider complaints
in this vegard. it will most definitely do so, which can however only realistically be done when
a complaint Is received in terms of our disclplinary procedures.

Commen Law Gontingency Agreemernts

Tho Councll has been of the view since 2002 and remalns of the view that it will not be
unprofessional conduct for allomeys to make use of copynon law conlingency fes agresments
oulside the Act. Whilst the Cotinell published suggssted guidelines for such comivon law
agreaments, the guldsiines were simply Just that i.e. guidelines, and did ol seek to prescribe

what a common law agresment could or could not include,
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For example, although no minimum or maximum percentage is prescribed and given that
altornays and thelr sllehls are free fo negotlale a contract In the same way as any otier
contract belwesn competeni parties, we indicated to our members that should the 26 % cap
referred to In the Acl, be exceadsd, it will have lo he Justifled, having regard 1o tho varlous
aspacts which will have to be considersd. This will infer alla Include the complexity of the
alter, the overhead cost structure of the firm, the extent of the dishurssments to be coversd
by the afforney, the anlicipated period that the altorney would have to canry such
disbursements and wait for payment of feas, as well as other ariterla such as thosa referred to
in Rule 80 of the Law Soclaty's rufes,

Following the judgment given in the malter of PrivewalerhousoCouopers Ine./ Nalional Potato
Co-opsralive Lid, by the Suprems Gourt of Appeal and the lack of certalnty as to whether a
Court would uphold common law contingency fee agresiments as a resull thereof, we have
cautioned our members lo provide for allernalive fee agreements with clletits in the event ihat
the common law agreemenl was disputed or yuled mvalld by a Count.

The Council understands that most altorneys wlilising conmvion law contingency agreements
also confract in the allernative with ¢llents on a atraight rate per hour basls and/or in terms of
the Conlingancy Fees Act, 1967,

For all the above reasons, the Councll very much walcomed your kind undertaking to consider
a proposed model common law agresment which the Councll fruly ballaves is falr and
workable and which will obviate many of the criticlsms you have raised In your letter under
reply. We would very much welcome engagting with you on this agreement.

The Councll will of course invesligate and sarlously consider any matler refetred by any Courl.
We belleve an approved model common law agreement may address many of the issues
ralsed by vou,

| shall communleate with you again with regard to this maller as soon as clrctimstances
permit.

Regards,

(ol

vJ BLER
Director




