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His Honourable Judge W J van der Merwe

Daputy Judge Presldent

North Gauteng High Couit

PRETORIA

Fax: 088 640 1361

Dear Mr Justive Van der Merwe,

PRACTIGE DIRECTIVE: PARAGRAPH 8,46 ~ SETTLEMENT AGREEMENTS AND DRAFT
ORDER

A separale letler was addressed to you on 1 September 2011 confirming the willingness of the
Law Sociely to pariclpate in the staled case fo delernine the valldily of conwnon law
contingency feo agreements, which Included & proposed modal commen taw agreement on
which yous stllf have to comment, .

A further memorandum will be furnished to you shorily on {he proposed stated case to conwey
the stiggestions of the Law Soclely In this regard.

With refarence to your letter dated & Qotobar 2011, the Law Soclely believes it is important to
deal saparately with agreements ptirporfing to be In terms of the Conlingency Fees Act, 1997,
but which, In 1he view of the Gourt, do not comply with the Act,

Given the peremptory agreement which s required io be used In terms of the Act as
proclaimed in 1999, thers is limlted scope for varialion andfor amendmant to such agreaiment.
To tha extent that the Courts encounler amendments or variations not provided for under this
Act, the Law Soclety is obligod In terms of the Act and its stalutory duly to consider complaints
in this regard. it will most definltely do so, which can however only realistically be dohe wien
a complalnt Is received in terms of our disclplinary procedures.

Common Law Countihgency Agraeinetits

The Councll has been of the view since 2002 and remalns of the view that It will not be
unprofessional conduot for altorneys to make use of comimon law coniingency fes agreements
otiiside the Acl, Whils! the Councll published suggested guldelines for such common law
agresments, the guldelines were simply just that i.e. guidelines, and did not seek to prescribe
what a cormon law agresment could or could not include.
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For example, althotgh no minimum or maximum percentage is prescribed and given that
attorneys and thelr cllants are free fo negotiale a contract In the same way as any olher
contract betwesn competent partles, we indicated to sur members that should the 26 % cap
refetred 1o in the Act, be exceaded, it will have to be Justified, having regard to the varlous
aspeots which will have to be considered. This will inter alla Include the complexity of the
talter, the overhead cost struciure of the fltm, the extent of the dishursements to be covered
by the aftorney, the aniicipated perlod that the altorney would have to canry such
dishursements and wait for payment of fees, as wall as other criterla such as those referred to
In Ruie 80 of the Law Sociaty's rufes.

Foliowing the judgment given in the malter of PrcewalerhouseCaopers Inc./ Nalional Potalo
Co-operative Lid, by the Supreme Gourl of Appeal and the lack of certainty as to whether a
Court would uphold common law conlingency fee agreemonts as a resull thereof, we have
cautloned our members lo provide for afternative fee agreemenls with cllents in the event that
the common law agrasment was disptited or ruled hvalid by a Gourt.

The Councll undsrstands that most aftarneys ulliiising comimon law conlingency agreements
also contract in the allernative with ¢lients on a straight rate per hour basls and/or in terms of
the Contingency Fees Acl, 1997,

For alf the above reasons, the Councll very much walcomad your Kind undertaking to consider
a proposed madel common law agresment which the Councll iruly belleves is falr and
workable and which will ohviate many of the critisisms you have raised In your letter under
Teply. We would very much welcome engaging with you on this agreament,

The Councll will of course invesligate and sariously consider any matler referred by any Court.
We believe an approved model common law agresment may address many of lhe jssuas
raised by you.

| shall communicale with you again with regard to this thatter as soon as clicumstances
parmit,

Regards,

MJ BLER
Director




