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ANNEXURE 12
THE LAW SOCIETY DIE PROKUREURSORDE
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E-mait: direclor€lsnn.010.28

MEMORANDUM

E-pos; dreclor@lsnn.o.za

“To: Deputy Judge President . oot ___ '__._-__.'.... e

Mr Justice W .J van der Merwe
North Gauteng High Court
Preioria .

PRACYICE DIRECTIVE: PARAGRAPH 6.16 — SETTLEMENT AGREEMENTS AND DRAFT
ORDER ¢ - Lo : ]

1. Th_é ("‘:ounc:i] of the Law Sociéty has noted the -aboi/e nev\) praciié_é direé’five which was
implemented with effect from 25 July 2011 and specifically paragraphs 6.16.2 and 6.16.3,
‘ which provide as follows: ,

“6.16.2. Where the partiesto a civil trial have setiled on the terms set out In a draft order,
a judge will only make such draft order an order of court if- .

24 counsel representing all the parties.io the trial are present in court and
confirm that the draft order correctly reflects the terms agreed upon; of

2.2 proof o the satisfaction of the presiding Jjudge Is provided that the draift order
correctly reflects the terms agreed Upon.

£.16.5. In both 1 and 2 above, if-

3.1 a coniingency fees agreement as defined in the Contingency Fees Act
1997 {the Act), was entered into, the affidavits referred to in s 4 of the Act

musf ha filed.

3.2 no contingency fees agreement was entered into, affidavits by the legal
practitioner and his/her client must be filed confirming such fact.”

o, We initially understood paragraph 3.2 to mean a contingency fee agreement under the
Contingency Fees Acl, 1997, but we have been advised that the interpretation on the side of
ihe Bench is that it relates to any contingency fee agreement. In view of this, we would like

to address the issue of contingency fee arrangements generally.

Due to pressure exerted on attorneys and the profession by major commercial institutions, it
was already in October 1995 (i.e. prior to the introduction of the Contingency Fees Act, No.
66 of 1997 on 23 April 1999) rasolved by the Gouncit of the Law Society of the Northern
Provinces (LSNP) 1o allow its members 1o only in the case of debt colleciions (liquid claims
not being opposed) charge contingency fees (i.e. 1o agree with a creditor / client to undertake
collection on the basis that toas will be levied on a percentage of the amount collected). This
ruling was however subject to the condition that a debtor shall never pay more than the
I s ined as a quideline in this regard Rule &1 (attorney and client fees).

@
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4. The

onerous mandatory agreement and reporting functions resulted in very few members making .

ANNEXURE 12

.

Contingency Fees Act, No. 66 of 1997 has'proved to be impractical to the extent thét the

use thereof and utilising the statutory common faw agreements provided for under this Act.

For

exambie, o refer to ]us"t ‘on'e‘arspéc't of this ‘Act, if the 25 % cap should apply o both

attorney and Counsel's fees, given the level at which Counsel's fees presently stand, any
halance available for the aitorney ‘who would have carried the risk and the substantial
expenss of what is usually years of litigation, would be nugatory.

5. Following lengthy and considerad debates and legal advice obtained from senior Counsel as

well
SN
the

whic

N . 35

5.2

5.3

Plea

as some authority under the case law, it was in July 2002 decided by the Council of the
P to suppott the principle of common taw percentage contingency fees and members of
Law Society were advised accordingly, subject to the following cautionary comments

1 were conveyed fo them:

A common law contingency fee agreement must be-enter,ed_'mto.___S‘uc.h_agr_ga_erj_egtfwj_ﬂ.7 L

normally be entered into hefore commencement of the proceedings. It entered into
thereafter, valid reason should exist. Common law contingency fees can not therefore

be applied as a matter of course;

A common law contingency fee agreement should meet the follo’win.g criteria:

» It should relate to a genuine case of assisting an impécunious client fo assert

his/her rights., This refers o someons who, due.to Jack of means, Is unable {0

assert his/her rights to relief in thé courts;and -

& The attormney’s rernuneration must be fair; T )

s The agreement must not amount to gambling, speculation or trafficking in
litigation. : -

The question of whether a common law contingency fee agreement withstands judicial
scrutiny, will depend on the facts of every matter. W can be assumed that
reasonableness will remain the touchstone in respect of the percenlage of the agreed
success fee. Because the couris will probably refer to e 5 %, cap on success fees in
the Coniingency Fees Act, Act 66 of 1997, in determining the reasonableness, any
agreed percentage i excess of the cap .would be at risk. The percentage of the
agreed success fee referred to Is exclusive of actual disbursements or VAT.

se note further that the Council has considered the application of common faw

contingancy fees to the value of an undertaking, issued by the Road Accident Fund in terms

of th

o relevant Act. Council's-view is that cornmon law contingency fees may not be applied

against the value of an undertaking. Members are therefore not allowed o apply the
percentage of the agreed success fee 10 ihe value of such an undertaking at all.

6. The

Council again in 2005, following the judgment given in the PricewaterhouseGoopers Inc./

National Potato Co-operative 1id. by the Supreme Court of Appeal consulted two senior
Counsel on the question of the legality of common law conlingency fee agreements. After
careful consideration of the tegal advice obtained, reference was made 1o the judgment in

Sogi
resp

aty News for the information of members, who were referred to the obiter dictum with
act 1o contingency fee agreemenis with clients. :

7. It has therefore been practice for many years that attorneys practising under the jurisdictign

of the LSNP in all forms of monetary litlgation, including personal injury and medical

negli
litiga

gence, 1o accept instructions on a contingency pasis. The reason being that most
nts are not able to afford to pay legal fees and dishursements in respect of the litigation

process for civil claims, as the fees for experts’ reporis, investigators. Gounsel’s fees are

substantial, even in relation 10 relatively simple matters.

i
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Although numerous comnplaints have over the years been received by the Law 'Society
relating 1o attomeys’ fees, very few if any, have in facl been received in respect of
percentage common faw contingency fees since the Council had authorised members 1o

accept instructions on this basis. :

The usual format of percentage gontingency fee agreernents is that the aitorney will deduct a
percentage fee plus vat from the damages recovered. Al disbursements, including
Counsel's fees, are then paid. The residue is either retained in trust of paid to the client.
Invariably party and party costs form part of the settlement or judgment and all amounis
recovered in this regard are then paid to the client who receives an approptiate accounting.

To hold such agreements unenforceable when same have become the customary basis oh
which the public instructs attorneys in such maiters will cause chaos. This will probably
result in large numbers of claimants being left without legal representation as attomeys have
demonstrated since 1999 that they are simply not prepared to contract in terms of the

- cumnbersome and invasive provisions of the AGt—— e e e e e e

Reports received from members of the LSNP is that one of the first questions asked by -

prospective personal injury claimants when telephoning or first consulting aftorneys is as 10

whether the attorney will accept ing’[ru‘cﬁon on a straight p_ercentag'e basfs and it so, at what

‘percéntage.” - - ¢ - N o

. The public right_iy perceive that to the extent that an attéme{(’s fgés 'dgp_en_d on and are finked

1.

12,

“ to-the extent of the success obtained, the atiorney will focus on efficiency i speedily

progessing the claim and will also strive for the'best possible result. This is widely regarded
as a win-win solution. '

The lLaw Society understands thai common law contingency fee agresments have become
widespread in marny areas of practice other than persenal injury work. It Is utiiized in debt
collections, commercial damages claims, expropriation claims and so on, where clients are
reluctant to embark on fitigation unless the “altorney agrees 10 accept Instructions on a

contingency basis. In most instances, the fee is a percentage of the monetary result .

ohtained, although time charged contingency fees are also utilised.

" The Coungil of the LSNP has given serious ‘corisideration to an appropriate amendment of

the Act:

12.1 An amendment to replace the ambiguous current prdvisions of Section 2 with a
straight percentage fee in claims sounding in money.

12.2 The onerous provisions of Section 4 requiring intrusive disclosure of what is often
confidential and priviieged attorney and client information should be deleted.

103 = Counsels fees should be specifically dealt with as a disbursement in the normal
way. , : o,
2.4 Given the current satisfaciory way in which common law agreements are clearly

working there seems little reason for concern that Counsel's fees would become
problematic, it dealt with in a similar way in terms of the Act.

Having dealt with the views of the Law Society on common law ‘contingency fee
arrangements, the question arises why contingency fee agreements have 1o be specifically
subject to judicial serutiny by the Bench. Historically, attornéy and client fees have been
subject to the regulatory authority of ihe Law Society under the Attorneys Act, 1979 and its
rules {as well as the Taxing Master). Such arrangements are in fact simitarly subject to the
disciplinary auihority of the Law Society on the same hasis-as all other atterney and client

fees.

L
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The question may then alsa be raised why Counsel's fees and any other fees between
attormey and own client, e.g. on an houtly tariff hasis, should then not also be the subject of
scrutiny by the Bench. : '

14.  The Council would nowever welcome an opportunity of working with the Depuly Judge
President In refining guidelines for common law agreemenis and which could thereafier
result in the Council recommending such guidelines o _its members. -

_r;?‘ )
s
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1 Oer reffas verer MJSG | st/ 10910

van der Merwe

His Henourable Judge W J
Deputy Judge President
North Gauteng High Court
PRETORIA

Fax: - (86, 640 4367 |

Dear Mr Jus.tice,\fan. der Merwe,

12 October 2044 e e

PRACTICE DIRECTIVE: PARAGRAPH 6.16 — SETTLEMENT AGREEMENTS AND DRAFT

ORDER

A éeparate letter was addressed to you on 1 Séptember 2011 confirming the wi-llingness of the
Law Society to pasticipate in the stated case o determine the validity of common law
contingency fee agreements, which included a proposed model cominan law agreement on

which you still have to camment.

T

A further memorandum will be furnished to you shortly on the proposed stated case fo convey

the suggestions of the Law Society In this regard.

With reference to your letter dated 5 October 2011, the Law Society believes it is imporiant to

deal separately with agreements purporting
but which, in the view of the Court, do not comply with the Act.

to be in terms of the Contingency Fees Act, 1897,

Given the peremptory agreement which is required io be used in terms of the Act as

proclaimed in 1999, there

is fimited scope for variation and/or amendment to stich agreement.

To the extent that the Courts encdunter amendments or variations not provided for under this

- Act, the Law Society is ohliged in terms of the

Act and iis statutory duty to consider complaints

in.this regard. It will most definitety do so, which. can however only realistically be done when

a complaint Is received In terms of our disciplinary procedures.

Common Law Confingency Agrecmenis

The Council has been of the view since 20072 and remains of the view that it will hot be

unprofessional conduct for atforneys

to make use of common law contingency fee agreements

outside the Act. Whilst the Council published- suggested guidelines for such common Jaw
agreements, the guidelines were simply just that i.e. guidelines, and did not seek io prescribe

what a common law agreement could or couid not include.
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For example, although no minimum or maximum percentage is prescribed and given.that
attorneys and their clients ‘are free to negotiate a contract in the same way as any other
contract between competent parties, we indicated to our members that should the 25 % cap
referred to in the Act, be exceeded, it will have to be justified, having regard to the various
aspects which will have to be considered. This will infer alfa include the complexity of the '
matter, the overhead cost structure of the firm, the extent of the disbursements to be covered
by the attorney, the anticipated period that the attorney would have to carry such
disbursements and wait for payment of fees, as well as other criteria such as those referred to
in Rule 80 of the Law Saciety's rules.

Following the judgment given in the matter of PricewaterhouseCoopers Inc./ National Potato
Co-operative Lid. by the Supreme Court of Appeal and the lack of certainty as io whether a
Court would uphold common law contingency fee agreements as a result thereof, we have
cautioned our members to provide for altemative fee agreements with clients in the avent that .
; the common law agreement was disputed or ruled invalid by a Coutt,

The Council understands that most attorneys utilising commeon law contingency agreements
also contract in the alternative with clients on a stralght rate per hour basis and/or in terms of

the Contingency Fees Act, 1997.

For ail_ the above reasons, the Cauncil very much welcomed your kind undertaking to consider.

" a proposed ‘model dommion law agreément which the Coundl fruly Bblieves s falf dhd -

workable and-which will obviate many of the criticisms you have Taised n your letter under -
- reply.. We would very much welcome engaging with you on this agreement.-. - BRI

The Council will of course investigate and seriously consider any matter refe}red by any Court.

We believe an approved model common law agreement may address many of the issues

ralsed by you.

{ shall communicate with you ag'ain with regard to this matter as soon as circumstances
permit. : -

Regards,

Director




